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THE ACTION OF REPLEVIN. 


RepLEVIN is a remedy grounded on a diſtreſs, be- 
07 a re- deliverance to the firſt poſſeſſor of the thing diſ- 
rained, on ſecurity given by him to try the right, and to 
r:-deliver the diſtreſs, if judgment be againſt him. | 

In treating of this action, I ſhall firſt conſider the proceed- 
1 by which replevin is made; 2dly, The pleadings, under 
wich I ſhall conſider, 1. The nature of the action, with 
rterence to the 7hings for which it lies; 2. With reference 
the perſon 3 3. The Judgment, cofts, and damages. 


0 THE PROCEEDINGS IN REPLEVIN. 


Theſe proceedings are either by common law, or by ſtatute, Co. Lite. 
tat is by abrit or by plaint. - Fo | MS: Bs 

i. [he proceedings at common law were by writ iſſuing out 2 Inſt. 140. 
Chancery, commanding the * ſheriff to cauſe the goods ta-*Pzoeg. 
n to be re-delivered to the owner, Under this writ the ſhe- ws 

it might act /udicially, and inquire in his own court, whether 

caption was juſt or not, and give judgment accordingly ; 

ns this was for the ſpeedy determination of thoſe caules in 

uch the people might want their cattle. 

but till there was an inconvenience in applying to Chan- 

tor the writ, on account of the diſtance and delay. This 

5 remedied by the ſtatute of Marlbridge, 32 H. 3. c. 21. 

duch orders, that the ſheriff on complaint made, ſhall re- 

v17er the beaſts taken.“ | | | oy 

lis is the ſtatute mode of replevin by plaint, as found- 

on the ſheriff's precept to re-deliver the beaſts diſ- 

"ned, grounded on the parties complaint. And for the 

Aturther convenience of the people, it is ordered by ſta— 

% 1&2 Ph. & M. c. 12. That within two months after 

e receives his patent, or at his next county court, that 

the ſheriff ſhall depute four perſons, dwelling at leaſt 

 welve miles from each other, to iſſue replevins; and the 

latute gives a penalty of 51. per month for every month 

ue neglects.“ | | 1 


Vol, II. | B The 


E l 


Co. Litt. The ſheriff, ds this act, may iſſue his replevin at an 


745. b. time; for it would be inconvenient to make the parties wat | 15 
till the county- court day. i 5 & fo 
Hale'sF.N. 2, The ſheriff may, on complaint made, order his bailif prove 
B. 169. to make replevin, either by * his precept directed to him, ot IF 
* by word. But in ſuch caſe, if done in the interval betwee rrody 
* 9* the times of holding the county-courts, he muſt enter the "oF 
laint at the next court. 

; 24. But before the actual iſſuing of the ſheriff's precep * 

to replevy, the party replevying ts bound to find pl oil, "3 

retorno habendo. The reaſon of which was, that as th. 0 

common law replevin was by original writ, the plaintiff oni. end 

gave the nominal plegii de proſequends, the conſequence o «fl 

which was, that it often happened, that after the plaintif A 

had got poſſeſſion of his goods or beaſts, which had beet . 

diſtrained, that he ſold them; and though defendant migh merit 

afterward have judgment de retorno habende, that they wer * 

not forthcoming. This was remedied by ſtatute of Weſt.2 Dab 

cap. 2. which ordered, That the party, on ſuing out hi. eee 

* replevin, ſhould find pledges de retorno habendo; and if th Kd ; 

e pledges were inſufficient, that the ſheriff ſhould anſwer. Vite 

Dorrington 1. Under this ſtatute, therefore, the ſheriff, whether the aud! 

v. Edwin. replevin is by writ or plaint, before he grants the one, of in the 

z Show. executes the other, muſt take pledges, as well de praſeguend the ſh 

7 85 as de retorns babendo. 1 ailiff 
Dalt. 440. 2. The plegii de return habendo may be by bond, and tha fon, 
too of the plaintiff in replevin himſelf, the condition of which ge, 

ſhou!d be, not only that the plaintiff would proſecute th ne 

| ſuit, but alſo that he would make return of the beaſts, if ſ. . 

* P. 4. adjudged in law, and * alſo ſave harmleſs the ſheriff fo =p 

their delivery. 5 | , 4h. V 

Moyſer v. 3. But the ſheriff cannot take money or other cattle, ** rods to 

Gray. pawn or ſecurity, in the nature of pledges de retorn I nden 
Gro, Car. for the procels to bring the pledges into court, 1s by 2 nlevin 

1 facias. to ſhew cauſe, &c and fo to have money or good en. fo 

as pledges would be an abſurdity. 1 the def 

Richards v. 4. If inſufficient pledges de retorno habends are ta en. » a 

Afton, fheriff, the under-ſheriff, and the replevin clerk, (that is 11: , 

2 Black. ficer appointed to make replevins, under ſt. 1 & 2 P. & M. e of. co 

ö are all liable to the defendant, who has judgment de retorn IV 

hahends. ; ade 

Dorrington If the proceedings are by plaint, and removed by cer f l 

v. Edwin. rari, and deſendunt has judgment, he may have a ſeire /acia;. , 
3 Mod. 56. againſt the pledges. : Fj cual or 

Prowſe v. But he may have his a:7/0n on the caſe againlt the ſher! 4 ſeguen 
Pattiſon. the pledges are inſufficient, without any previous ſcire fa warts 

FL 43G. *2gain{ them. : Fe This is | 

8 WE Though he has a more ſummary mode, by motion, 28 Wat th 


the caſe of Richards v. Acton, ante. | 11 
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in. In the proceedings againſt the ſheriff, ſome evidence muſt Saunders v. 
al be given by the plaintiff, of the inſufficiency of the pledges Darling: | 
or ſureties; but very flight proof is ſufficient to throw the Trin. G 
proof on the ſheriff : for the ſureties are known to him, and 3. C. B. Bull. 
he is to take care that they are ſufficient, '* as if he does not N. P. 60. 
produce or name them, it is ſufficient to charge him. Ri- P. g. 
tards v. Adton, ante. TD | | 
5. Beſides thoſe pledges, which are diſcretionary in the 
herif, he is ordered by ſtat. 11 C. 2.c. 19. To take 4 
band with two ſureties, in a ſum double the value of the 
„goods diſtrained, which bond may be aſſigned to the de- 
 fendant, and if forfeited, may be ſued in the name of the 
« afignee.” 1 
z When, therefore, the ſheriff has taken theſe Reps, he Hale's, F. 
xv} then iſſue his precept, directed to his bailiff, to make NB: _ 
zpevin, and cauſe the goods to be delivered to the plaintiff. 140 8 
And by ſtat. of Marlbridge, lf the replevin is to be made 
„pithin a liberty in the county, the ſheriff ſhall make his 
" rrecept to the bailiff of the liberty, to make deliverance, 
"ind if he neglects or makes no anſwer, the ſheriff ſhall, 
* xithout further notice, do it himſelf.” | 
And by the ſame ſtatute, ** if the diſtreſs had been made 
in the county at large, but impounded within the liberty, 
"the ſheriff might, without any previous warrant to the 
'bailiff, enter the liberty and make the replevin; for the 
tion, which is the thing complained of, was in the county 
large. | 9 8 
Aud by Rat. est. 1. 3 Ed. 1. c. 17. © If the diſtreſs had“ P. 6. 
bern driven into any ſtrong hold, the ſheriff, after de= 
mand mig ht break open doors to make replevin.” 15 
4h. When the ſheriff has therefore given poſſeſſion of his Palt. 438. 
ods to the plaintiff, if the replevin has been by plaint, the N. * B . 
zendent has a day given to him in court to appear. If the. 
erin has been by writ alias or pluries, there no day is 
en, for the plaintiff has poſſeſſion of his own goods, and Gawen v. 
le defendaut is ſuppoſed to have a demand againſt him Fudle r. 
FWich he diltrained, it is his buſineſs to make the plain- 1 828 
declare. For which purpoſe he may at any time have a Dalt. 440. 
*0t court to compel the plaintiff to declare. So plaintiff 
Vet his own accord come into court and declare, after 
«a defendant is by attachment brought into court to 
3 
lt as it often might happen that the ſheriff might be 
ua or negligent, or the matter mig ht be of conſiderable 
«quence, in ſuch caſe the replevin may be removed into 
cours above, which is the zth proceſs I ſhall conſider. — 
Nis is by writ of pone or recordari, the difference of which Inſt. 1 39, 
ut the pone lies where the proceedings in the county 
| e | court 


— 


Hauke. 
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court have been by wrif, but the recordari where they hay 
been by plaint, Which proceedings the ſheriff is ordered b 
the writ to record and certify them to the court above. 
* P. 7. The plaintiff may ſue out either writ, without any cay 
ſhevun, becauſe it is his own delay, but the defendant muſt a 
/ign a cauſe. And theſe are good ones. That either par 
is related to the lord or ſheriff : That they are intereſted, . 
And by ftat. Weſt. 2.c. 2. If the diſtreſs had been ma: th: 
for cuſtoms or ſervices, and plaintiff pretends to be out WM: d. 
c the fee, this was good cauſe to remove the cauſe to .I 
* the-tenure,” ? | E 


2. OF THE PLEADINGS IN REPLEVINAY 


f When therefore the plaintiff is brought into court, the 
comes voluntarily, the firſt ſtep is to declare. I ſhall the dico. 
fore firſt conſider the | bs jud 

; | teas ( 
1 


Declaration. 


1. The writ of replevin complains of two things : if, ; 
unlawful taking. 2dly, The unjuſt detention. In the deci eas 
ration it is therefore to be obſerved, 

Petree v. 1. That if the ſheriff has to the writ returned repleg! 
uke. feci; there the replevin goes only for damages for the c 
may tion, and the declaration is in the detinuit. But if the f 
ale's, F. i Se , 
N. B. 169. riff has not made the return of replegiari feci. there the . 
claration muſt be in the detinet, for the plaintiff in the lat 
caſe has not poſſeſſion of his goods or cattle ; and he hal 
this caſe recover as well the value of his goods, as dama r not! 
| for their unjuſt detention. | . : 
„ P. 8. 2. © Thedeclaration ſhould be certain in ſetting out ¶ : guaſle 
Moore v. number and kind of cattle or goods diſtrained. ' 
Clipſam. otherwiſe the ſheriff would not know how to make deliy 
Stile 71- ance, if it ſhould be neceſſary. Though this fault mi, pogtet 
be cured by the avowry, both parties agreeing on the 1 depri 
ber and nature of the things taken. Z wi 
Bull. N. P. But in ſuch caſe the ſheriff may require the defendanW1r ..-. 
583. ſhew him the goods. And it would be a good return to 
nullus venit ex parte defendentis ad oflendendum bona & cal 
Kempſterv. On this ground a declaration in trover de una far 
Nelſon. Jinrei, was held ill for the uncertainty of the deſcripti0 
od Rep. But a declaration for ſourteen ſkimmers and ladles 
© ern v. held to be good. | Is 1 . 
Mattaire. 3. + It is not ſufficient for the plaintiff to ſtate gene 
2 Stra 1015. in his declaration, the taking inſuch a vill or place gene! 
+ Read v. for 2 venue, but he muſt particularly ſet it out, 44 


Hob. 16. Lin place called, Ec.” For by alledging the vill pen 


perty) N 
to a rt 
0 if tl 
endant 
le he mu 
does n 
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perhaps defendant might have a right of freehold there him- Wang V. 
{16 but by mentioning the particular place in the count, it 8 
ders defendant to what to make title. But this ſhould be 856. * 
aken advantage of by ſpecial demurrer. For if defen- 

ant does not demur, but pleads non cepit, the count ſhall 

fand, tor if there was no taking, the place is immaterial. _ 

But where defendant ſo pleads non cepit, the plaintiff muſt * P. . 
ore the taking at the place mentioned in the declaration, For Johnſon v. 
the defendant on this iſſue does not inſiſt upon a return, Wollyer. 
ut denies the taking, the place is material to aſcertain the! Stra. 507. 
4 as laid. | | | | | | 5 = 
4 The plaintiff may declare for ſeveral takings, and at Hale's, F. 
Meral places, part at one time or place and part at another: Sad —_— 
uud if the plaintiff alledges two places, and the defendant 8 5 
nfrers only to one, that is if the plea begins as an anſwer Weeks v. 
pthe whole, which in fact is but an anſwer to a part, it is Speed. 
diſcontinuance, and the plaintiff mult not demur, but take _ A. 
judgment for that by zihil dicit; for if he demurs 2 1 f 
ads over, the whole action is diſcontinued. e 


24ly. Of the Fleas by Defendant. 


Fleas by the defendant are either in abatement or in bar. 


Pleas in Abatement 


either ſuch as of themſelves induce a return, or ſuch as 
dire a conuſance or claim. Yn th | | | 
4s firſt, if defendant pleads, © that the goods are the pro- Wildman v. 
trty of himſelf, or of a firanger.” This plea neither de- North. 

ts, confeſſes, nor avoids the caption, but ſhews that plain- * 8 
i not having any property in the goods, has no right to 

e them delivered to him, that therefore the writ ſhould * P. 10. 
kquaſhed, and he, (defendant, ) have a return of the goods. 

Uherefore in pleading ſuch matter defendant need make Butcher v. 
bam or ſuggeſtion to entitle him to a return, becauſe he Porter. 
d poſſeſtion of the goods beſore the replevin, of which he Salk. 94. 

# deprived by plaintiff, who had no right. 

. As to the ſecond caſe, | 


a aeſendant pleads “ that the goods were the property Co. Lit. 
: ah the plaintiff and another perſon,” as this plea only goes 145 


ne form of the writ (the plaintiff alone not having the 

perty) defendant muſt add a conuſance or claim to entitle 

"0 a return. 5 | LE 

o it the plaintiff declares of a taking in one place, and Foot's Caſe. 
Cant pleads that he took the goods af anotler, in this Salk. 93. 

© te mult make conuſance or avow for a return; for ſuch 
Woes not diſaffirm property in the plaintiff, and defendant 

— a right either of poſſeſſion or property to have a 


And 
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Watts v. And in ſuch caſe the plaintiff ought not to traverſe the 
— 2 matter of the conuſance; if he does, and demurrer be 
0 joined on it, it is a diſcontinuance, and defendant ſhall havg 
judgment on it. He ſhould only reply to the place traverſe 

for to reply to the conuſance would be to plead double, 
* P. 11. * For note, That it is a general rule that the plaintiff mul 
. have the property of the goods in him at the time of the tak 
ing, or he cannot maintain replevin. But a ſpecial propert 
Id. will be ſufficient to maintain the action. Therefore it th 
defendant claims property in the cattle or goods, the ſheri 
cannot make replevin, for that might be to give the goods t 
a perſon who had no right to them. This is where the re 
plevin is by plaint ; and in ſuch caſe the plaintiff may hat 
a writ de proprietate probanda directed to the ſheriff, who 
by an inqueſt to inquire into the property, and if it be fou 
for the plaintiff, he myſt make deliverance ; but if for ! 
defendant he can proceed no further. But if the replevi 
has been by writ, if defendant claims property, the theri 
ſhould make his return to that effect, and the ſuit ſhall go 
in the Common Pleas, where the property ſhall be finally trie 
Tt is in this Rage the pleas before mentioned come into qu 

dion. | 

2d. Pleas in bar are of three ſorts : 
1. The general iſſue, which is nan cepit; 2. The ſtatute 
limitation; 3. A juſtification ; 4. The avowry or conutau 


And, 
1. Of the General Iſſue, Non cepit, 


Bro Rep. 3. This plca confines the iſſue to the taling; for it allows 
| property to be in the plaintiff, and therefore that being 4 

* P. 12. mitted by the * plea, no evidence ſhall be admitted to "Mp 
prove It. 1 ä : aling 

2. If defendant pleads non cepit, it confines the taking tabin 


An 
zſubſ 
rent, 
for a r 
Ws [a 
As 1 
and th 
why t 
bot bei! 
le ther 
turn, 


1 Stra. 507. > n = . 

Bull. N. P. the place mentioned in the declaration; ſo that defend Ml the 

$4- may prove the taking to be at a place different from t 10 
laid in the declaration, and it ſhall be good. | tance, 


Walton v. This is, provided the defendant never had the cattle in 
Kirſop. place mentioned in the declaration at all; for if the pla! 
—_— can prove that defendant had them in the place laid, he 1 
ull. N. P. have a verdict; though if the fact is, that defendant ; 
$4- the cattle at another place and only had them in the pf 
mentioned in the declaration, in the way to pound, he ou 


to ſhew that matter ſpecially. 


2. Of the Statute of Linutation. . At 


2. It is enacted, by ſtat. 21 Jac. I. c. 16. That act 
« of replevin muſt be brought within / years after 
« cauſe of action accrued; ſo that the ſtatute of limitat 
* js a good plea in bar.” ; is ſee, 


Under 
le AVON 
h ſence t. 
Mt goc 
e ＋ F 
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3. Of the Juftijication. 


« A plea in juſtification admits the caption, but denies the 
6 ;njuſtice IK 3 | | 27 
As is the plea, claiming property, either in defendant Preſgrave v. 
bmlelf, or in a ſtranger, which, before it was ſhewn, might Saunders. 
te pleaded in abatement : But it may alſo be pleaded in bar, _ F 3 
+5 it deſtroys all right of action in the plaintiff: For it the N rh. 
property is in defendant himſelf, it is clear; and if it is in a 2 Lev. gz. 
franger, defendant is intitled to hold the goods againſt all“ P. 13. 
jzrons but the ſtranger himſelf, and therefore has a right 
0a return. | | 

Therefore, where defendant pleaded, that at the time of Sir Nicholas 
the taking the property was in Lord North, not in the plain- org 8 
if, he was held to be intitled to a return. | Eliz. 475. 

. A diſtinction is to be obſerved between an avowry and 
zjuſtification. | | 

an avowry always goes for a return, and therefore ſhews Bull. N. P. 
:fubſilting right at the time of the avowry, as made for 55- 
at, ex. gr. But a plea in juſtification does not always go 8 oo 
ra return. As, for example, where the original taking 5 7 
1 lawful, but is not ſo at the time of the plea pleaded. 8 

As where the lord diſtrained ſor homage, the tenant died, Roll. Abr. 
ud then his executors brought replevin, the lord ſhould 3'9- 
#4 the caption, becauſe it was lawful when made; bur it 
or being lawful to detain the goods after the tenant's death, 
le therefore could not avwow ; for he was not intitled to a 


urn, though he was exempt from damages. 


4. Of the Avowry, 


An avowry is an acknowledgment by the defendant of the 
uling of the beaſts or goods, * and ſetting forth the cauſe ® P. 14. 
if taking them, for the purpoſe of having a return. 55 
i the defendant was not acting in his own right, but as 
-m to another, he is not ſaid to avsw, but to make cog- 
lance, | | | | ö | 

Ender this head, I ſhall conſider, 1. The form, or how 
ne avowry is made; 2. The avowry conſidered with re- 
krence to the things for which it lies, which includes, 1. For 
ut good cauſes it may be made; 2. For what it cannot be 
me, And firſt, ES | | 


How the Avowry is to be made. 


|. At common law the lord was obliged to avow on his 
iv tenant. When alienation became ſrequent, this was at- 
aded with much difficulty, but was remedied by ſtat. 21 
".8.c. 19. which enacted, © That the lord might diſtrain 
„the lands holden of him, and avow generally, as within 
us fee, without naming ary tenant in farticlur.” 


1. Though 
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9 Co. 22. a. 1, Though the words of the ſtatute are, that the lord 
may diſtrain on the lands within the lord's fee; yet if thy 
beaſts have been driven off, but purſued by freſh ſuit, th 

lord may diſtrain of the lands. | 

Co. Litt. 2. Notwithſtanding the ſtatute, the lord may fill avow 

208. b. either at common law, or under the ſtatute, at his election 
for the words of the ſtatute are, may avow. | 


1 4 
the | 
K 


' q 
dür 


P. 18. * 3. Though the lord may avow, without naming any per be 
Ibid, ſon againſt whom he ſo avows ; yet he mult alledge ſeiſin b ben 
the hands of ſome certain tenant, within forty years, Bui 
Ibid, 4. If defendant avows, according to the ſtatute, ever: de 
plaintiff in the replevin or ſecond deliverance, may ha. 
every anſwer to the avowry that is ſufficient ; except gi 1 
claimer, which he can't have, as the lord avows upon no c 
| certain, 5 4. ſtat. 21. H. 8. mres. 
LY Icy 5. Defendant, in his avowry, mentioned the name of tie e ii: 
Cro, Eliz. 7ant, which the ſtatute does not require, but conclude 11 7. 
146. * ſecundum flat.” & c. It was nevertheleſs held wel} within th n 1 
ſtatute, though the name ſhould not have been mentioned. Tthout 


Broker v. 6. Where the tenant conveyed to the king, and the king 
2 granted the land over to B. the lord, it was held, could yg 
159. avow upon B.; for by the tenant's grant to the king, the te 
nure was at an end, as the king could not hold of a ſubied WW 4; w 


Therefore the lord ſhould have declared according to the ci 

; cumſtances of his caſe. | | tor th 
ny i Note, If in replevin, either party avows or juſtifies under ier 
Salk. £62, particular eſtate, the commencement of it muſt always but w. 
Co. Litt. mewn. | ? welt ; 
283. This ſtatute is general, and extends to all diſtreſſes madre, it 
Z by the lord, as for rents, cuſtoms, ſervices, &c. 1 * U 
P. 16. * And its proviſions have been more univerſally extend: Wii i: tho 
as will appear under the head of rents. | allow t 

4. Theſe caſes go to the form of pleading. I ſhall no hd tl 

conſider Replevin with reſerence to the things for which it lers 

or what are good cauſes of Avowry, | other; 

| : | hut 
1. What are good Cauſes of Avowry. le ave 
Wherever the party has a right to diſtrain, there he mail” Uo 
well avow the taking. | | 55 Ke 

Under this, it will therefore be for conſideration for wi. a 

cauſes by law a diſtreſs may be made. 3 
The firſt I ſhall conſider is for 5 3 
Rent Arrear. bat def 
Co. Litt, By the common law, a power of diſtraining for rent & * * 


annexed to the perſon to whom the fealty of the land bt wen 


longed, and whenever he made any grant reſerving 
fealty and rent to himſelf, this was called rent-ſervic?, 4 
for it by common law, he could diſtrain. 

Litt. $217. But where he parted with the whole fee, reſerving a ren 
but in che grant reſerved a power of diſtreſs, if the tent w. 


142. 
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, arrear, in“ this caſe, as the power of diſtreſs aroſe under “ P. x 7. 
je grant, it was called a rent - charge. „ | 
Rents ſee are rents granted in like manner as rent-charges, Litt. 5 218. 
with no clauſe in the grant reſerving the power of diſ- 
s: for theſe therefore no diſtreſs could be made at com- 
„on law. But tis now enacted by ſtatute 4 Geo. 2. c. 28. 
That rents ſec. rents of aſſize, and chief rents, may now 
pe diſtrained for:“ ſo that now all rents are on the ſame 
hing, in point of diſtreſs. f | 

put, iſt, If the clauſe in the leaſe is, © That if the rent Brown v. 
e behind, being demanded at another place beſide the land, or Dunnery. 
{be perſon of the leſſee, that the leſſor may diſtrain,“ there, Hob. 208. 
{leſor dittrains without any demand, it is unlawful ; for 
4 form of the demand is different from what the law re- 
nires. | | 
ut if the clauſe is, That if the rent be behind, being Maund's 
i demanded, that then he may diſtrain;“ it is no more Caſe. 
an the law ſpeaks, and therefore the leſſor may diſtrain, 7 Co. 28. b, 
out a previous demand; for the diſtreſs is itſelf a de- 
und. | | ; . 
tut where there is any penalty annexed, there a demand 
ut be laid.“ | | 5 
u where the avowry was for rent, and a nmine pene, Howell v. 
o demand alledged, the avowry was held to be clearly e 
tor the 0mine pn, tor the want of a demand; but good & p 18 
the rent: and defendant had return for that. 85 2 5 
hut where the iſſue was on a collateral matter, viz. on Went 
t; though there was no demand laid of the zomine worth's 
nt, it was held to be cured by a verdict. _ - Caſe, 
Where a man is ſole ſeiſed, or has title to an entire rent, Hutt. 42. 
de thould diſtrain for it all at once; for the law will not 
wow multiplicity or ſplitting. of actions.“ 8 | 
And therefore, if defendant avows for half a year, or asir Th. 
rter's rent, he ſhould ſet out how the reſt was ſatisfied ; Holt. v. 
otherwiſe there may be another diſtreſs and avowry. _ 5 
hut if detendant avows for more than is due, though ez. MY 
le avowry is for that reaſon bad; yet it may be cured.” * 
45 where he avowed for rent due at Michae/mas, and the Richards v. 
eſs appeared to have been made on the 26th day of Coruforth. 
nber, which was three days before Michaelmas, It was _ — 
„ that thongh the avowry was bad, (for the judgment 55007 
o have a return irrepleviſable, ti all the rent avowed 

paid, and ſo would be for more than was duc ;) © yet 
"at deſendant might, before judgment, abate his avowry 
6 much as was claimed ts Michaclinus, and take his 

ag ment for the reſt.” | | 


& But 


E 


* 
* 
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*P. 10. But where one is not ſo ſeiſed, or has not à ſole title / g 
4 the whole rent, he cannot avow alone, or his avowry ſhall i 

«© be bad.” | | « 

Stedman v. As where in replevin defendant made conuſance as bailif | 
Bates. to the Connteſs of Saliſbury, for rent-arrear, and ſhewed WM © 
dalk. 390. that the leſſor was ſeiſed in fee, and died, and the reverſion] " 6 
deſcended to the Counteſs of Sal.ſbury, and her ſiſter. On { 
demurrer, the court held the conuſance to be bad; for the I 

rent is an entire inheritance, and the two ſiſters make but "4 


one heir, and ſo ſhould have joined, 


3. Though defendant may have good title to the rent, / 

„ yet may the diſtreſs be tortious.” jad; 

8 Co. 147.3. As if he comes on the land to diſtrain, and the tenzneif vs 
then tenders the arrears due; in ſuch caſe, if he diſtraing :-/ 

the cattle, it is tortious, and defendant may replevy. time 
Cawley, But it is not ſufficient for the tenant to ſay that he was 0 bad 
Sstilling- the land on the day, and ready to pay the rent; for if h be 
worth did not make a tender at the time of the difireſs made, thi be c 
Hutt. 13. taking 1s not tortious. | TT 2. 
Pilkington And the tender muſt be before the impounding ; for then th © or 
v. Haſtings. goods are in cuftodia legis. | | rants 
_— Eliz. 4. Many difficulties formerly occurred in avowries, fron ditra 
* the circumſtance of requiring detendant to ſet out his ti con1d 
% at large. | 2 | I Bu! 
P. 20. „This has been remedied by ſtatute 11Geo. 2. c. 19. which * | 
enacts, That defendants in replevin may avow general ('eret 

« that plaintiff held under ſuch an article, &c. at ſuch ce grant 

* tain rent, during the time that the rent ſo diſtrained to t w 

& jncurred, which rent ſtill remains due, without ſettin cue ir 
1 the grant, tenure, or title of ſuch landlord or leſſor.” t te 
Stradling. This ſtatute was made for the benefit of landlords, tha Ho 
2Wilſ. 208. after the tenant had enjoyed the land, he ſhould not be ali £09ds 
| lowed to pry into leſſor's title: Therefore, if defendau Arai 
avows under the ſtatute, nil habuit in tenementis is a bad an '*iato 
inadmiſſible plea, for it attempts to bring the leſſor's title dt! 

queſtion ; ſor if the premiſes were in mortgage for examp|F "414 
defendant, if this plea was allowed, could not recover h But 

rent, which the ſtatute never had in contemplation to pra'*nts c 

Adams v. vent, but rather to aſſiſt. | 1 5 1 
. Before this ſtatute, in caſes of copyhold, where the title difhW'ato: 
i Vent. 182. not come in queſtion, as in avowry for rent, it was ſufficieſ dep: 
| for defendant to ſtate his being ſeiſed, &c. according to tn_li{nnot 
cuſtom of the manor, at the will of the lord, without fatin 4. Se 

any adniſſion under the ſurrender. 5 | * 

%, Or 


5. By ſtatute 32 Hen. 8. c. 37. The executors and a4” 
c miniſtrators of tenant in fee, in tail, or for life, of rente han 
&« ſervices, rent · charges, rent · ſec, or fee · farms, may diſtraii be lan 


upon the lands, chargeable ſo long as they remain in tu the þ 
6 tenu 
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« tenure and occupation “of the tenant, who ought to have * P. 21. 
paid, or any perſon claiming under him, by purchaſe, 
« gift, or deſcent.” NE „ 

„And the ſame remedy is given to huſbands ſeiſed in 
« right of their wives or other perſons, after the death of 
" ceflui que Vie.” | 

Under this ſtatute, it has been held, ; 

1.“ That it extends but to the perſons mentioned in it, as 
« executors, &C. not to others, though in ſimilar circum- 
« ſſances.“ > 5 | | | | 

As where tenant for life of a rent-charge confeſſed a pool v. 
judgment, and an c/egit iſſued, under which the rent-charge Duncomb. 
was extended: Tenant for life died, and conuſee diſtrained Prin. 1657 
n avewved in replevin, for the arrears incurred in the life- 8 
ime of tenant for life. On demurrer, it was held to be a 
had diſtreſs, and not warranted by the ſtatute ; 1ſt, Becauſe 
the caſe of a conuſee is not enumerated in it; adly, Becauſe 
he comes in in the poft, not under the tenant for life. 

2. The words of the ſtatute are, of tenants in fee-tail, co. Lite. 
"or for life.“ This, Lord Cole ſays is to be intended of te- 16z. 
rants pur auler vie ſo long as ceſiui que wie lives, who may 
ditrain under the ſtatute, though by common law they 
could not do ſo. | N 

But it has ſince been extended to all :enants for life, Per Cur. 

The ſtatute makes no mention of leaſes for years, and i Raym. 
therefore it ſhould ſeem, that, the executors of lefſee or“ P. a: 
grantee of a rent-charge for years, if he ſo long live, were 173- 5 
rot within the ſtatute, and ſo could not diſtrain for arrears Turner v. 
(ve in the life-time of their teſtators; for the land-lord is 58 

| : . ; ro. Car. 5 

aut tenant in fee · ſimple, fee tail, or for life, of ſuch a rent. 1. 

However in an action of treſpaſs ſor diſtraining plaintiff's Powell v. 
goods, it appeared, that defendant was an executor, and Killick. 
drained the plaintiff's goods for rent-arrear due to his 2 
ſeſtator, on a leaſe for years, and Lord Chief Juſtice Lee; Geo. 5 
teld the caſe to be within the ſtatute; and defendant had a Bull. N. P. 


1 | | I | | 67: 
But it has been held that the ſtatute does not extend to Appleton v. 
rents out of copyholds. „ Doily. 


3. The ſtatute gives no new right of diſtreſs which the Velv. 135. 
tltator had not; therefore if the tenant had granted away co Lite. 
r deprived himſelf of the right of diſtraining, the executor 2. b. 
cannot do it. | | | | 

So under the words of the ſtatute, the diſtreſs can only lbid. 

Wi: made on the tenant, in whoſe hands the lands were charge- 
te or ſome perſon claiming under him; and therefore not in 
de hands of a perſon claiming by title paramount. As if 
de lands ſhould eſcheat, a diſtreſs could not be made when 
athe hands of the lord. 

| 1 And 
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* p. 23. And therefore it is always neceſſary in an avowry by ex- 
. 23 ES | : . . 
Miles v. ecutors or adminiftrators, who have diſtrained for rent-ar- 2 
Willough- rear, that they aver © that the land remains in the poſſeſſion 
by. Cre. of the tenant who ought to have paid, or ſome perſon who 
Eliz. 547- claims under him; for to ſuch caſes only does the ſtatute 
extend. 5 8 

5. If a perſon diſtrains as executor or adminiſtrator, he 

Brown v. mult bring himſelf within the ſtatute. But where the avowr; 
N was as adminiſtratrix of rent, to which the defendant was whe! 
ob. 208. ;ztitl:d in her own right ; ſhe nevertheleſs had judgment, that 


part reſpecting the claim as adminiſtratrix, being rejected a, As 

| turpluſage. fb 

Bow! And note, in general, that if defendant avows for rent ill; |; 

es v. , . U 

"HEY arrear at Michaelmas, and at the time of the taking, the avow 
Cro. Jac. ry is good though it does not ſay * and which is yet unpaid; 
283. for the avowant avoids the injuſtice of the caption, if h( 
 ſhews that the rent was in arrear, at the time if taking th 

difireſs ; and no tender after could make the diſtreſs illegal. Wh 

Pope v. And ſo there may be judgment in replevin, though th une 


Skinner. party miſ-recites his title, provided he ſhews a good ani: co 
. ſubſiſting one. As where, in this caſe, the party ſtated him i 
ſelf as intitled, under a leaſe made the zoth of March, an 
the jury found it the 25th of March; it was held to be goo 
* enough to give the party a title. | put 
„P. 24. 2. The next caſe of avowry, for a Jawful diſtreſs, whic 
I ſhall conſider is where the taking has been tor 


Damage Feaſant, 


ummo 
3 | le con 
This taking of cattle or goods damage feaſant may H, 
either for a treſpaſs done, iſt, To one's own land; 2d! tren 
To commons. . | LS | ſa th; 
Co tier: 1. In the caſe of diftreſſes for damage feaſant to one's two 
142. land, it is ſufficient to obſerve, 1. That the diſtreſs for 
may be made in the night, which in the caſes of diſtreſs ic 
Id. 161. rent it cannot be; 2. That the diſtreſs muſt be made whi 
the beaſts are actually on the land, for if they are driven q 
before they are ſeized, the perſon on whoſe land they wer 

cannot follow and ſeize them. _ 
| 3. Where the diſtreſs is for damage feaſant, the par 
Pilkingtons may tender amends till the cattle are impounded : but ail 
785 6. that it is too late, and a tender to the bailiff is not good. 
o 7 2. In the cafes of diſtreſſes for damage feaſant 
common the queſtion is of more extent. it,“ 
Injuries to the commoner's right of common may be co cert 
mitted, iſt, By the lord putting in beaſts not commonavl For if 
as hogs or goats; or by ſurcharging it; 2dly, By an" rot ne 
| | Comm: b. 
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,n127 who is guilty of the ſame offence ; . 3dly, By a * p. 25- 
nere ranger putting his cattle on the common. SE 


2. As to the Lord. 


It is a general rule, that a commoner cannot diſtrain the , Dany Ab. 
ds cattle for ſurcharging the common, except in the caſe pl. 6. quot- 
there the lord has at the time n9 right (0 put any catt'e at all 4 Burr. 
mihe common. | ST | 2430. 

As where the cuſtom was, that the land was to lie entirely Traldck:s. 
ib every ſecond year till Lady-day, during which ſeaſon White. 

the lord was totally excluded; during that time he put his 1 Roll. Ab. 
attle on, and it was held that the commoner might diſtrain 495» 456. 


" - 2&8 
| In the Caſe of another Commoner. 


Wherever a commoner is intitled to common, for à certain pixon v. 
wnber of cattle, as ten or twenty, there if he ſurcharges James. 

de common, another commoner may diſtrain the overplus ; 2 Lutw. 
rin ſuch caſe the number being ſettled, the injury to the 1238. 

zghts of others is evident. „ | ; 3 
But wherever the commoner's right of putting on cattle Hall v. 

unt aſcertained in point of number (as for example, if it de- Harding. 
xads on the number of acres which he holds): ſo that he 4Bur. 2436. 
i a colour to put in his cattle ; in that caſe, though he 

wy exceed the number, another“ commoner cannot diſtrain k P. 26. 
Is Cattle ; but is driven to his writ of admeaſurement of 
mmon: For as well in this caſe as that of the lord before, 
de commoner is not to judge ſor himſelf where a wrong is 
clearly committed, but muſt recur to a competent and in- 
Werent juriſdiction, by writ of admeaſurement. 

In this caſe the commoner claimed a right of common 
two ſheep for every acre he held: So where the com- 
mer claims common for cattle, levant and couchant, In 
tie caſes another commoner can't dittrain, for the number 
kpends on the land in the poſſeſſion of the commoner, and 
ch cattle as are neceſſary to manure it. But, 


4Bur.243 nn 


3. In the Caſe of a Siranger. 


par | 

af The commoner may diftrain his cattle without queſiion, for Hoddeſdon 
d. has no colour of right. | VF. Greſill. 
int lu general as to this avowry, it is to be obſerved, Telve ag. 


ib,“ That it is different, where it is for a number certain 
> CO certain.“ | , 

WE for if a man preſcribes ſor a certain number of cattle, it rag oy 
TL I neceſſary for him to ſay that they were leuvant or cou- , 3 
ume; becauſe it is no prejudice to the owner of the ſoil, 726. | 
number being aſcertained. _ | i 

| : ut 


4 

1 
. 
i 


#® Pring v. 
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Harding v. But where the number is uncertain, as levant and couchant, 
* P. 27. for example, a preſcription for * all cattle, kwant and 
ohnſon. couchant will be good, and need not be for all his cattle 
ich. 20. for levancy and couchancy are terms ſufficiently aſcertaining 
| mo p. what cattle may be put in, for no more ſhall be ſaid to be 
59. levant and couchant than the land is ſufficient to main 
tain. 
2. lf a commoner juſtifies under a right of common 

&« it muſt be by good and lawful preſcription.” | 
Gateward's Therefore a preſcription that every inbabitant of a vi 


Cale. ſhould have common within ſuch a place, is bad. 5 
| 5 r= For ſuch common would be tranſitory and uncertain, fog = 
ler v. Dale, it would follow the perſon, and for no certain time or eſtate «8 
Cro. Eliz, but cuſtom ought to have certainty and continuance. 1 
362. So on account of the ſame weakneſs of eſtate, a preſerip 8 


3 V- tion claimed by defendant, as occupier of certain meſſuages, tt 
urnell. , _ end e e 
2 Will. 25 8.2 right of common, was adjudged to be ill. 1 
Wherever a commoner relies on a preſcriptive righ 
„ to common, he ſhould ſet out the whole of the preſcriptun "er 
nas in fact it is.” | | * 
Lovelace v. For where defendant preſcribed generally to have commot 
Reynolds. in the locus in quo, and the jury found, that he was entitie 
Cro. Eliz. to common by preſcription, prout, c. paying for it 10 
3 yearly to the plaintiff. It was on this verdict adjudged fo 
P. 28. the plaintiff, for the paying was part of the “ preſcription, 
condition precedent, and ſhould have been ſet out in pleading 
the preſcription. 
«© But where any collateral matter is connected with the pr 
© ſcription, but makes no part of it, it need not be ſet out 
Gray's As where a copyholder preſcribed to have common, an 
Gals. the jury found that he was entitled to the common, but fle 
5 Co. 78. it had been the cuſtom to pay yearly for the ſame an hen and ft 
Cro. Eliz. epg; to the lord, it was held that the preſcription was we 
405. S. C. pleaded, for the payment of the hen and eggs makes no pa 
of the preſcription, but is a collateral demand, or rather 1s 
preſcription in the lord's favour for ſo much. 
Wars So where the plaintiff ſet out a preſcriptive right to bu 
Griffiths, in the chancel of the church of Oſwefry, and this was foun 
1 Burr. 440. to be ſo, but further, that two ſhillings had been uſed to | 
| paid to the church for every perſon ſo buried, it was hel 
that the preſcription was well pleaded, for the payment * 
collateral, and no part of the preſcripcion. _ 
4th. © Under a preſcription for common, the commont 


+ muſt prove the whole of the preſcription as he has la 
«c it.“ | | 


b whe 
tbe 7 
they! 
the day 
and af 
being - 
Wred v 
her 
preſeri 
2 im 


lat 15 a 
if, the | 
+ , 
Henley. *As if he preſcribes in his avowry to have common for « 3 0 
per Ward, commonable cattle, and upon iſſue joined thereon, he gives Wh. ler 
5 B.at evidence, common for ſheep and horſes only,” it will not mai Bike. 
* P. 29. tain his iſſue ; for a preſcription is an ® entire thing. But 


Rucker he had a general common, i. e. for all kinds of calile, _— pr 
700. 8 | | AY 


'REPLEIYTHTN 


bit is within the general preſcription. 59. 


bund for one hundred ſheep and ſſæ cows, it was held good. Y Pond. 

liter, if it had been found for one hundred and twenty Cro. Eliz. 

beep, for that would not be the preſcription laid. 72“ 

do where A commoner preſcribed for common for all the ,,. | 
h ff 1 Michell v. 

its leyant and couchant upon a meſſuage, tuο⁰ðõM.Bbundred acres Mortimer. 


nuns, and the jury found that he had common as belonging 

tro hundred acres of land, twenty of paſture and meadow 

qtwo towns only, and not in the other; judgment was 

mn againſt him, as having failed in his preſcription. 

Aut where the nature of the preſcription is found as 

2id, but variant only in e guanti'y of land to which it 

atends, the preſceipticn ſhall be held to be well laid, for 

tis the ſame preſcription. ? 5 | 

4; where one preſcribed to have common to his meſſuage, Gregory v. 

ul t2enty acres of land, and it appeared on evidence that Hill. 

bud but eighteen acres, it was held to ſupport the preſcrip- Cro. Eliz. 

mas laid. But if he had ten acres of copyhold and ten 35” 

{ frechold, he bad failed in his preſcription, for he could 

: make a preſcription for both; ſo if it appeared on the 

dence that part“ of the land was copy hold an hundred | 

urs ago, though then it was freehold, there too he had P. 30. 

jd. For as the preſcription muſt be beyond the time of 

memory, it muſt have been different then from what 

ns at firſt, and ſo there could be no preſcription as was 

And ſo if the nature of the preſcription remains the 

ame, but it is found to be more ample than was laid, it 

hall he good.” | | 

% where the preſcription was, to tether horſes from and Joby ſon v. 

the feaft of the Penteco/t yearly, and the verdict found Thorough- 

they had uſed to do it on the day before the Penteceſt, Hop. | 

de day it{e!f, and the Monday in the week of the Pente- * Gy; 

and afterwards during the year at pleaſure. This find- 

being more large than the preſcription was laid, was 

aged well to ſupport it. | | So | 

| Wherever a copyholder preſcribes again/ a flranger, he pearce „, 

preſcribe thro” the lord: But where he preſcribes againſt Bacon. x 

"4 bimſelf, he mutt alledge the preſcription fy way of Cro. Ei:z, 
| | | 350. 


at is ag againſt a flranger, he muſt ſay, © That the hs 

the manor and all his anceſtors, and all thoſe whoſe Copphals | 

s he has, have had common in ſuch a place for him Cale 28. 

ls tenants at will,” Ec. and that ſhall be good for the 4 Co. 3:6. 

older. But as againſt the lord, he muſt ſay, ** That 

u the manor there is ſuch a cutom,” Ce. 85 
| | | 3d. The 


bibel for common for any particular ſort, it had been good, Bull. N. P. 


oo where the preſcription was for one hundred ſheep, and Buſhwood 


{land, fifty acres of meadow, and fifty of paſture, in four Hob. 209. 


stevens v. 2. In the avowry for taking by reaſon of an amerceme 


RE E PLE “ 


* P. 31. 3d. The next caſe of avowry for a lawful diſtreſ; is 


For Fines and Amercements in Couris Leet or Baron 


Hall v. Tur- 1ſt. For offences which are within the conufance of 


"ag 
2 TIN ſteward of a court leet, and of which be hath a view, 


441 may aſſeſs a fine, as for a contempt or diſturbance in cout 
Grieſley's But for offences not within his view, he can aſſeſs no fi 
Caſe. without a preſentment, for non conſtat, whether the party vil; 
3 reſident within the leet or not, or what cauſe he had for Ha. 
a abſence. And therefore, where the ſteward aſſeſſed a fi : 
for not coming into court to do ſuit, for which the diſtreſs wil ; 
made, it was held to be ill. But it ſeems he might WM / 
amerced. For if the fine was too grievous, the party wou F 


be without remedy, but for an amercement, a #0derata n enn 

ſericordia lieth. 10 H. 6. c. 7. And note, that for a fi Cu- 

11Co. 48. a. as well as an amercement, a diſtreſs of common right H 
longs. 5 | | | 

But for a fine in a court baron the lord cannot diſtt es 

. without a preſcription. | 


Houghton. the avowry ſhould ſtate © that the plaintiff was guilty.” 
2 Stra. 847. For herein replevin differs from treſpaſs, that in repleri 
hg ag V-defendant makes a title, and is to recover, which can ot 
F. 3 be by ſhewing a title under the forfeiture. But in treſpals 
Norton. taking the goods, defendant is only to excuſe the wrong. 
— Eliz. Therefore in treſpaſs, it is ſufficient to ſay, that the. 
3 fence was preſented, for non refert as to defendant in! 

dune ns caſe, whether the offence was committed or not. But in 


v. Carew. . 0 
Salk, 105. Plevin the offence ſhould be ſet out with an averment that 


party was guilty of the offence for which the amercem a or 

was made. e | 4 

Brook v. 3. In the caſe of a court leer, the amercement ſhould 17 
Huſtler. general by the ſteward, viz. qued fit in miſericordia, and! ; th 
Salk. 56- the amount of the amercement is to be aſcertained by 4 _ 
affeerors. | g 410 

left In the caſe of a court baron the fleward may in the 6h 
es ny manner amerce. . 3 
Cro. Eliz. For if the amercement was by the Jury, it would bel 7% e 
748. they can only affeer the amount. ne a 


* Stephens + And the amercement can only be affeered by the /rtt bout „ 


e a ers of the manor. | ve (zi im 
. . e ö 
847.2 Ref. And theſe matters now mentioned ſhould always be 7. | iy: 


+ Baldwin in the avowry, as neceſſary to give a title to a return. 
v. Tudge. 4. © And in every caſe the defendant is called upol 
2 Will. 20. „% ſhew a good and complete title.“ | 


.. 4 | 
wry e 
Jol. II 
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« the offence was committed was within the manor or juriſ- Worm. 
gion of the court, from which the aſſeſſment iſſued.” leighton v. 
2. That the crime was cognizable in that court. | — 
. That the goods taken were the property of the perſon . . 
w made default, and was amerced; for where the goods of , _ : 
tis undertenant were taken, it was held to be bad under the nde 
preſcription. 1 2 | | RG Cro. Eliz. 
+, By common right every manor has a court baron annexed 591. 
tit, and therefore where it was claimed by preſcription, it , 8. C. 
vas held to be bad, for preſcription ſhall not be where a A 
ling is by common right. | : e 
; The avowry ſhould alſo ſnew, that the manor avas in 
" the hands. of the defendant avowing, or of his principal, where 
6 there is conuſance made. * N , . 
For, wherd defendant made conuſance, as bailiff to the grown v. 
ten and canons of Windſor, as of their manor of Hampton- Goldſmith. 
burt, for an amercement for not doing ſuit of court; but Hob. 108. 
appearing that the dean and canons had let the manor, at 
ie time of the avowry, though they had reſerved to them- 
tres the profits of the manor and courts incident” to it, 
plaintiff had judgment; for the court is incident to the manor, , 
d cannot by any exception or reſervation be ſevered from it. 


-: 2974s 


Tolls and Cuſtoms. 


Under this head, I ſhall conſider tolls, 1ſt, With re- 

ence to ways; 2dly, To fairs and markets; zdly, To 

ls or quays. 123 | N | 
Toll conſidered . with reference to ways is either toll Moor 374 
rough, or toll traverſe. 1 2 Wilſ. 299. 
Toll thorough is a toll paid for paſſing over the king's high-,, AC. 58. 
9; and this being againſt common right, cannot be claim-, 

ir tuken without good conſideration ; as repairing the ſtreets 
ways for which it is claimed. | | 
Ported. | 33 3 | 

Till traverſe is a toll paid for liberty to go acroſs the land: Ibid. 
another perſon 3 and this may be claimed by preſcription, Fitzberb. 
bout any conſideration appearing, and payment of it from „ 
de immemorial ſhall be ſufficient: But it can only be 

med from its nature by the lord of the ſoil. | 

. In claiming of toll thorough, the party muſt ſhe as 

wery circumſtance intitling kimſelf, or the court will lean 
E EC: againſt 


*\; iſt. The avowry ſhould Rate, «© That the place where * P. 3 3. 


1 And laſtly, in avowing for a fine in a leet, the avowry # P. 3 4. 
pleviiWh:d never conclude prout patet per recordum. e 
mn on 4. {he next caſe of avowry for a lawful diſtreſs is for 2 L. Raym. 


9 that on the ground of preſcription alone it cannot be Keilw. 148. 


1 | 
i} 

15 

; 
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P. 35." * againſt him, from the jealouſyſthey. entertain of thay 
*© goodjconhideration, and that he is within the preſcriptioy 
% under which be claims,” 5 


- Fop where defendant preſcribed. to have toll thorough, ſrom i 
8 every cart or waggon coming from any. other manor, and tis 
2 WII 296. Paſſing into the town of, Gain/tprough, on the conſiderationff 


of repairing, cleanſing, and maintaining divers, and may . 
/ireets, belonging to, the ſaid, town; and for nen- payme 
diſtrained. Detendans had a verdi&.; but judgment wa i 
afterward arreſted]: For he could only claim toll on . 
ground of repairs, his right therefore muſt be confined t 
the ſtreets repaired, Detendant had laid his preſcriptio 
for. repairing. divers, and many, of the ſtreets. of Gainſborough Wii: 
but it did not appear that the waggon on which the preſen - 
diſtreſs was made, was going over the ſtreets repaired, au le c 
therefore the defendant might have no title. 2 
And therefore the party; preſcribing. for toll thoroughMW: na: 
is always tied down to great ſtrictneſs in pleading.” 
Smith v. As where defendant preſcribed to have a toll of tw 
Sheperd. pence, far. every twenty ſheep.drivea through the manor « 
— Eliz. HH Mowbray, by any, foreigner, and if not paid, a.rigl 
to diftrein\ for, the ſame, and. then, juſtified, that, plajati 
having refuſed to pay, the toll, that he cepit et. abduxit on 

ſheep, and diſtreined it till the toll was. paid. This juſiſ 

* P. 36 cation was held to be“ ill; ſor the preſcription is to diftrei 
* 2** and the defendant has not pleaded the taking as a diftre 
but only that he cepit et. abduxit, which is not within 


preſcription. | | : 
Cro. Eliz. 2. A ſecond ſpecies of toll for which a diſtreſs may aint 
558. made, is that due in fairs and markets. | ery or 
2 Inſt, 22c. The eſtabliſhment of public fairs and markets is a bran oſe t 
of the royal authority, and the king may by his grant o; To 
new ones, and beſtow a certain toll on the perſon to wh) be co 

ſuch fair or market is granted. But the toll muſt be (00! 

petty ſum ; for if the king grants a fair or market, with . Eve 
ceſſtve toll, it is void; and the market becomes free. re ſubj, 
id. So fairs and markets, and the toll incident to them m ed in 
be claimed by preſcription, which ſuppoſes a grant. And th 
i But. by the grant of a fair on market, cum omnibus liber n 90 
Wheel. tibus et pertinentiis, toll does not paſs; for it is not due with, 
' houſe, common right, but mult be given by expreſs words in pair 
Cro. Eliz, grant. This is the caſe of a grant of a new fair; bu: aga 


558. 591. there has been an ancient. fair, to which, by preſcriptiq : 80 t. 
toll has been annexed, and it becomes forfeited to the kung, 
and he grants it to another, cum omnibus libertatibus ili If be cl 

 rantibuz, by this the toll ſhall paſs; for this is not 2 , 
grant, but a grant of an ancient fair, to which the toll lol be 
longed. , i 

| | _ Vi cl 
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gut where a fair was held by euſtom, en 4 particular“ P. 37. 
ly, to which toll was due ; and afterward the king reciting Holloway 
his grant, granted to the ſame place two fairs, en different v. Smith. 
ly: irom the former, with all the profits, commodities, emo-% Stra. 17 te 
nents, liberties, and free cuſtoms ad hujuſmodi ferias pertinen- | 
wi, This was adjudged on demurrer, not to carry with it 
right of toll, as not being expreſsly given, and the fair 
wt continuing the ſame, the cuſtom could not extend to it. 
1 © This claim of toll being an exaction on the ſubject, 
iz to be taken ſtrictly according to the grant or cuſtom, 


W3 
uad therefore ſhall be confined to caſes only falling com- 
| te pletely within it.“ = | 


Therefore, where defendant juſtified the diſtreſs, as in- Blakey v. 
ded by preſcription to a toll for all corn expoſed to ſale in Dimſdale. 
+ nartet of Rippon. When it appeared in evidence, that Cop. 681. 
te corn was ſold by ſample at the plaintiff's houſe, by one 

(per, and that it was only carried through the borough on 
1market-day, and delivered to the plaintiff; but was never 

vhſed in the market. On this evidence, the taking was 

wudged to be unlawful, as not being within the preſcrip- 

or io, and though it might be @ fraud on the market, 


rig chat could not in this action be remedied, but ſhould'be 

ati e for by an action on the caſe. N 

it 0 And note, „ . | £5 

uti * 1. © That tenants by ancient demeſne are excuſed and“ p. 38, 


charged from the payment of all tolls, by reaſon of their Ward v. 
ure ; but this is for the toll due in carrying the produce of Knight. 

tr lands, not for merchandiſe. | Cro, Eliz, 
2. That though goods brought to public market may be? 
trained for oll, yet they cannot ſor damage feaſant ; for* Mayor of 
ry one is of common right intitled to bring his goods and Launceſ, 
ran vole them to ſale in a public fair or market. | 8 — 
t or Tolls due for landing goods at ports or guaye, are now 5g. id. 627. 
who de conſidered; for which, if not paid, a diſtreſs is law-S. P. 


ith . Every common river is as an high ſtreet, and there-Salk 249. 
re ſubje& to the ſame law as to toll, as was before men-: Brownl- 
m mi ved in the caſe of highways. _- 5 CONE 

And therefore, where the city of Norwich claimed a toll Heſhford v. 
al goods paſſing on the river, by ſuch a quay' or wharf, Wills. 

| without ſhewing any conſideration, as cleanſing the river i Sid. 454. 
5 in repairing the banks, &c. On demurrer, judgment was | 

; but 3 them. e | 3 ayor of 
r1ipt182. So the landing of goods at any port or y is of itſe 

ie kiMOnſideration: an. — to rs Mar * tol 5 Ural 
If be claimed by preſcription only, as in the nature of toll quot. z 
%, without ſotting out any conſideration, the ownerſhip of Burr. 1405- 
(vl being ſufficient. = pry" 097 ag 
o, in an action for toll of a wharf at Gainſborough, the + P. _ 
atiff claimed as lord of the manor, a toll by preſcription, SEDP P 


Sa r 
| ” 
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Colton v. for all goods landed within the manor, and having ſet out x 
— conſideration, viz. the keeping a wharf within the mano 
p. 47. in repair, though he claimed toll for goods landed at an; 

part of the manor, it was inſiſted, that as he grounded the 
claim of toll on the conſideration of repairing the wharf 
that as that would confine the toll only to goods landed at 
the wharf, that he had failed in his preſcription. But hg 
had judgment notwithſtanding ; for this claim is in thy 
nature of toll traverſe, in which no conſideration was nece{ 
ſary to be ſtated by the party claiming, it being ſelf-evident 
For if the goods are landed on the manor, they have th 
benefit of plaintiff's private property, and if at the wha 
the benefit of 71. | 
Mavor of But if it differs from toll traverſe, that it is not neceſſar 
Yarmouth that the __ claiming it ſhould be owners of the ſcil, tha 


74. 
cul 
un] 


v. Eaton. is of itſelf a ſufficient title, as in the laſt caſe is fo ſtate y 
3 Burr. And if that does not appear, yet it ſhall be good; for th p 
* crown has a right to create the duty, and may grant it t 


targ 
oo 
for t 
tain 
6. 
ſou 
ſeitul 
tat 
{ript 

195 
1 is 


that the grant of the port was in theſe words, porta f 


— of As where the corporation of King ſton upon Hull claimed 
upon Hul ; . 
v. Horner. evidence it appeared, that their charter was in 27th of Ei 


* P. 40. 3. and fo full a century within the time of legal *memo 
Cowp. 1c. (time of Rich. 1.) and therefore it was inſiſted, 1ſt, That t 


ply an exiſting port before the making of the charter of R 4s fi 


viz. from 1441 to 1764, (the time of the action), would If de 
be ſufficient to ſupport the preſumption of a grant from i it 
crown, of thoſe duties, between the times of 5 Rich. 2. lt! 
1332) when the charter creating the port was granted, a beſ 


1441 when the firſt payment was proved. On this ground ry 
de he 


[And 1 
MHrain a 
t his 
Ir ber. ot 
liltreſs 
4 66 B. 
nuſt b. 
As wh 
& chap 


toll. 2 
3- © As therefore preſcription alone, in theſe caſes 
&© toll, is ſufficient, on the ground of the benefit derived 
the ſubje from the uſe of the port or quay ; where ti 
benefit is not enjoyed, no toll is payable, that is, uſer 
the port is neceſſary to give a claim to- toll. 


7 
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for where defendant avowed for toll as due from all ſhips Vridews ny 


ut a 

no vnlading at the quay, on the *ground of repairing the port.“ P. 43. 
any In evidence, it appeared, that the quay extended but half a warne. 
the mile, and chat the ſhip in queſtion had unloaded ſeven miles Sir T. 


from the quay, the preſcription was adjudged not to extend Raym. 2332. 


da berond the quay, and that plaintiff was not liable ro the Lev. 96: 
t he payment of toll, he not having uſed the qua. 
the do where a cuſtom was alledged in the city of Noravich, Haſpert v. 
eceſſt nat in regard that they maintained a common quay for the Wills. 
dene 1:1oading of goods brought up the river in veſſels to the ſaid 1 Vent. 74, 
th city, that every veſſel paſſing through the ſaid river by the ſaid 
ba y, ſhould pay a certain ſum. This was held to be a void 
cuſtom ; for it ſhould not extend to thoſe veſſels which never 

far Ui 1n12ded at the port, and ſo derived no benefit from it. | 

tha 4. In preſcribing for a toll or cuſtomary payments, it 
are % thould be for a ſum certain and defined” | 
r th But a preſcription to have three buſhels out of every Serjeant v. 
it cargo of barley brought to the quay of Penzeance was held Read. | 
t a good, though the cargoes might be of different magnitudes; a Wil. 91. 
| jor the word cargo is a mercantile word, and ſufficiently cer- | Ds © 
ned Wi un and determinate. 3 3 : 
nd 5. If a perſon juſtifies the ſeizing of any goods, &c. he Clearywalk 


ould Nate the particular cauſe of ſeizure as for toll, for- - Conſta- 
fiture, or cuſtom ; and 2dly, It ſeems that he ought to ſay ble. Cro. 


at en ic had been uſual to ſeize ; for it is no cuſtom or pre- liz. 110. 
a ſul cription, if not put in uſe. 5 | ES 
dn 5. Another good cauſe of diſtreſs, and ſo of legal avow- * P. 42. 
mM u is for En | 5 „ 
tu and Services, or other Things claimed by Cuſtoms 
apti | | of a Manor. | 
ot i 92 5 | 
f RL firſt for an Heriot. | 

ed | » | | 
br If defendant avows the taking for an heriot generally it is Shaw v. 
om i, it ſhould be for the 3% beaſt or ſo, that ſo plaintiff Taylor. 


ght have his replication, that the deceaſed had no beaſt ; flat: 4. 
d belides the heriot might be of a thing {different from g C. * 
at taken, as it may be a jewel or piece of plate, as well as 
de beſt beaſt or living thing. ; 55 _= | 
And where the lord is intitled to Heriot ſervice, he may Odiham v. 
litrain generally, or ſeize any bea/t of the tenant. For it Smith. 
it his election to take what beaſt he deems the beſt ; but Cro. Eliz- 
 ver;ot cuſtom he muſt take the beaſſ icſelf, not another as Major v. 
ſtreſs for it; for it lies in prender and not in render. Brandwood 
. But wherever any ſum is claimed as due by cuſtom, it Cro. Car. 
nuſt be a reaſonable one; for if unreaſonable, it is void.” 260. 
As where deſendant made conuſance as bailiff to the dean Holland v. 
chapter of Canterbury, to whom plaintiff was leſſee, and Lancaſter. 
SY: Fo | | claimed ® Vent. 134- 


* P. 43.“ if not paid, a diſtreſs. On demurrer, the plaintiff hae 


Parker v. So where the lord claimed by cuſtom the beſt beaſt! 
Combleford every ſtranger, dying within the manor, as an heriot. O. 
Cro. Eliz. demurrer, the cuſtom was adjudged to be ill; for it canne 


725. 


R E P IL. E VI N. 


claimed that by the cuſtom of the manor, the leſſee on ali 
nation, was to pay a fine of a year and a half's rent, an 


judgment; for the cuſtom was unreaſonable, as fo upoſ 
every alienation of even the ſmalleſt part, the fame fine if 


be ſuppoſed to have a reaſonable or lawful beginning, as 
the caſe between the lord and his tenants, who may be ſu; 
poſed to have made the agreement when their tenures b 
gan, as a ſpecies of conſideration ; but no ſuch conſideral 


tion or agreement can be ſuppoſed to ſubſiſt in the caſe ifﬀl ® 
a ſtranger. | | „F # 
And wherever defendant, in his avowry, relies on A 
*© cuſtom, he ſhould ſer out the whole of it.” ln 
Grifin . For where defendant avowed under a cuſtom, that . 
Blandford. lord of the manor was intitled on the death or alienation oil ** 
Cowp. 62. every tenant, to the ſecond beſt beaſt, and if but one, the '”" 
to that beaſt, and if no beaſt then to a compenſation in lie a 
of it. Upon evidence, the cuſtom appeared to be ſtate 
but with an exception of meſne ſigniories, burgage - tenure 
and alienations to the uſe of the alienees and their heirs, ar val 
the avowry was for that omiſſion held to be ill. 15 
Richard 3. Defendant avowed the taking of two cews in th le k 
Godfrey's caſe; for cauſe, that he was ſeiſed of the manor of Beth:l ung, 
8 it Norfolk, and that * from time immemorial he and thoſe, is ** 
rn had been intitled to a leet within the ſaid manor, and th 4 
P. 44. the ſteward had uſed to ſwear twelve of the inhabitants, s 
chief pledges, to preſent all things within rhe leet, and th * 
they had been uſed to preſent, that they ſhould pay the 
ſelves to the lord ten ſhillings pro certo le etæ: That tl | 

Plaintiff and others being ſworn chief pledges, had reſu{ 
to preſent ſuch ſum of ten ſhillings to be paid as aforeſai 
wherefore the ſteward had then fined them in fix pounq pen 

5 and avowed the taking for the non- preſenting or paying 
the ſeveral ſums of ten ſhillings and fix pounds: To whit . » 
avowry plaintiff demurred. When it was reſolved, 1; :- 
That the fine was unlawfully impoſed ; for it was impo 1 
jointly : but it ought to have been aſſeſſed ſeverally ; for I ha 
offences are diſtin, one might after payment of his pal fr 

lie in jail till the whole was paid, which would be unju 


and ſuch matter being ſhew by plea, ſhould avoid the | 
2dly, That for this certainty of leet, the lord could n 
diſtrein of common tight; for it is for the private advanta 
of the lord, and he therefore could not have it wilt 
preſcription, which he therefore ſhould ſhew. "Is 
2. I ſhall now conſider thoſe cafes in which no replivin © 
be made, and ſo no avowry. | | = 


R E T I. E VIV. 


« Goods taken beyond ſea, that is in foreign countries, though 
« afterwards brought into England, cannot be replevied. . 
+ As where goods were ſeized by the EHH.- India Company P. 45. 
om interlopers on their trade in Iudia within their charter. * 
For the caption might there have been lawful, though not gale. v. 
{ with us, and therefore ſhould not be tried by our laws. op 7 
2. Replevin does not lie for the charters reluting to the 28 9*.5 
lands of inheritance ; for they belong to the heir, and there- Broke tit. 
fore are not chattels, and ſo not repleviſeable. pi . 
3. * Goods ſeized in conſequence of any judgment or adjudica- ** 
tion of courts, or perſons having juriſdiction, are not reple- | 
ſiſeable. . LOS 5 * ED 
As if taken under an execution from the ſuperior courts, Win. 
they cannot be replevied, and if attempted to be fo, the Forſter. 
court will commit the offender for a contempt. * Lutw. 1 igt. 
do where a perſon's goods were ſeized under a condemnà- Ayleſbury 
ton in the penalty of 201. before a Juſtice if peace, for not en- My pg = 
ring ſtrong waters, and he replevied them, the juſticess 394: 
rarrant was held to be a ſufficient juſtification, and to ſup- 
port the ſeizure, which therefore could not be replevied. | 
And where goods had been ſo ſeized under a juſtice's war- Rex v. 
rant, founded on a conviction for deer ſtealing, the court Monk- 
granted an attachment againſt the under-ſherif who ha ang 18 
granted a replevin for them. . e 
4. So a replevin does not lie againſt the king, nor where P. 46. 
de king is party, nor where the taking is in right of the Year Book. 
ling, for all the king's debts are of record, ſo that the tak-19 H. 9.1. 
ug for them is as for a judgment. : | | ED 
5. In general, replevin will not lie without a open in Ante; 
the goods, taken either abſolute or ſpecial z and therefore Roll. Ab. 
uimals fer& nature, unleſs reclaimed eannot be replevied. 43% 
3. The third proceſs in pleading in this action is the 


Replication, 
plea to the avoyry. 

. 3 was formerly an uſual replication, in which Co. Litt. * 
Jantiff diſavowed the holding of the land from the defen- 268. 


it, But this is now unuſual, for in this caſe the avowry 
ut have been on a certain tenaut, which how not being 


is Pal, ſince the tat. Hen. S. allowing an 2 generally on 
wy it land, the replication of diſclaimer now ſeldom occurs. 
1 * If defendant makes conuſance as bailiff to F. S. plain- tevilian v. 


b may traverſe the fact that he was bailiff; for though Pyre. 
may have a title, yet a ſtranger, who had no authori-Salk- 10. 
com him, could have no title, and would be liable, fo 
ut both parts of defendant's plea muſt be true, and there- 
an anſwer to any part is fulficient. * 1 
| 26 | 3. 


E FIL. I I. 


* P. 47. 3. If defendant juſtifies the taking, plaintiff may reply 
8 Co. 147. a. a tender and have judgment. For if a tender was made 
upon the land before the taking, the diſtreſs is unlauwful, 
and if made after the taking, and before the impounding, 
the detaining is unlawful. | 
Cro. Eliz. And a tender to a ſervant is not ſufficient. 
8.3. And if defendant avows for rent, plaintiff may plead 3 
Co. Litt. tender and refuſal, without bringing the money into court 
Bo N. P. becauſe if the diſtreſs was not rightfully taken, defendant 
60. _ muſt anſwer in damages. | 
4. If defendant juſtifies under a cuſtom, plaintiff can 
& not reply another cuſtom repugnant to it, without tra 
verſing that ſet out by defendant, but plaintiff may 
„ reply ſome qualification of the cuſtom ſet out by deſen 
« dant, which admits the cuſtom ſub modo, without an 
$..rpaverie,”-- | | 5 
Kenchin v. As where to treſpaſs quare clauſum fregit, the defendan 
Knight. pleaded a cuſtom, that all the tenants and occupiers of 
Wil. 253. certain ancient meſſuages had a right of common, aud uuf 
der ſuch cuſtom juſtified the putting in of ſwine. Th 
plaintiff replied, and confeſſed the cultom as pleaded to 
true, but added, that the cuſtom went further, to wit, tha 
the ſwine /hould be rung, to prevent them from rooting v 
the ſoil. This replication was held to be good without 
: traverſe; for the cuſtoms were not different. 
* P. 48.) * 5.1f defendant avows the taking for rent arrear, it is 
Palmer v. bad replication to ſay, that defendant had made a diltreſ 
Stannage. and avowed ſor rent due at a day later than that for whi 
1 Lev. 43. he then avows, for that is no bar. | 


$ zd. The third diviſion of this action is Thi 
REPLEVIN CONSIDERED WITH REFERM.;: 
ENCE TO THE PERSON. . 


Co. Litt. 1. If the goods of ſeveral perſons are taken, they cann 

145. b. join in replevin, but each muſt have a ſeveral replevi 
For if the caption is unjuſt each has received a ſeparate | 
jury, for which he ought ſingly to complain; but if thi 
Joined, each would be complaining of the injury done tot 
other, which would be abſurd. 

Willis v. Therefore tenants in common ſhould not join, but ha 

Fletcher. ſeveral avowries. f 


Cro. Eliz. gut coparceners ſhould join in an avowry, for they m ur 
3 but one heir. 5 | | E. / 
v. Bates. * So alſo ſhould joint-tenants. N | ts be 
Salk. 390. . 2. If the cattle of a feme ſole be taken, and be aft, B. 
* 2 Tutw. wards intermarries, the huſband alone may have replevii' t| 
7 N. B. for by the marriage all the perſonal property of the / 
169. becomes abſolutely his. But if the wife joins in the rep e 
Bourne after a verdict, judgment will not be arreſted; for Mee 


etux. court will preſume them to be jointly intereſted (as ! 
v. Mattai e. | ; | | | Cn: | 


* 1 K E 


ply cu be if a diſtreſs is taken of goods, of which a man and Paſch. 8 
ade roman were joint-tenants, who afterwards marry) the 2 Zo 5 
ful Lowry admitting the property to be in the manner it is bs EIFS 
ing [LR : 1 „ 
go where rent is due to the huſband and wife, yet may wife v 2 


the huſband alone make avowry, but he muſt ſet out the jent. 
ruth of the caſe, that the rent was due to him and his wife, Cro. Jac. 
1nd aver her life, and ſo that the rent is due to him. 442. 

3. Executors may maintain replevin for the goods of the Arundel v. 
zltator, though taken in his lite-time, for as the teſtator's Trevil. 
roperty is transferred to the executor, the right mult be 7 Sid. 31. 
to transferred of recovering poſſeſſion of it. l 

4 If A. takes my goods by command of B. I may have, Roll. Ab. 
roleviu againſt both; for it being a treſpaſs, both are prin- 431. | 
apals, | 585 


r THE JUDGMENT, COSTS AND 
DAMAGES. 


1. „If the defendant in replevin has judgment, it is for 

a return of the beaſts which had been taken by him, and 
"reſtored to the plaintiff.” © . . | 

hut he can have a return of no more beaſts than he avowssir Henry 
ur. | | TOs Snelgar v. 
And 2. By ſtatute 21 Hen. 8. c. 19. Every avowant and Henſton. 
"other perſon that makes avowry * or conuſance, or juſtifies _—_ g_ 
s bailiff in replevin, or ſecond deliverance for rents, cuſ- & P | 8 
*toms or ſervices, and damage feaſant, if the plaintiffs be 50. 
barred, ſhall recover damages and colts.” 

Though in this ſtatute only rents, cuſtoms, ſervices and Haſelop v. 
image ſeaſant, are mentioned, yet it ſhall extend to give Chaplin. 
the avowant coſts and damages in other caſes not there Ns e 
keitioned, as in avowry for amercements in leets, heriots, 7 * 
irys, Fc. if the plaintiff is barret. 1 5 
but where the avowry was ſor an amercement in a leet, Porter v. 


it is 
ltreſſ 
whi 


FEI 


cann 
pleviß plaintiff was non-/uited, upon which defendant had 28 175 
ate urn, the court were of opinion that he could not have EY 


wh oo. 
if th 3 | 
0 U 


„colls and damages, as not being within the ſtatute. 
but quære, If there is not a difference in caſe of a trial 
id verdict and a non-ſuit, otherwiſe theſe two caſes con- 
ct each other. 8 


it ha 
Neither does it extend to give coſts and damages in an Jones 135. 
wry for a nomine pene, for it is not mentioned in the ſta- : 
* And therefore if-coſts and damages ſhould in theſe 
s be given, the judgment would be reverſed. | 
By ſtatute 17 Car. 2. c. 7. it is enacted, ** that where- 
*r the plaintiff in replevin ſhall be non-ſuited before iſſue 
ned in any court at Weſtminſter, that the defendant mak- 


7. 


e aft 
plevi 
he VW 


75 g a ſuggeſtion in the nature of an avowry to aſcertain 
or v 


vie court the cauſe of the diſtreſs, the court (hall award 


as! A writ 


51 


v. Vea. 
2 Will. 41 
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« a writ of inquiry to the ſheriff of the county where th 
„ diſtreſs was taken, and the ſheriff having given fiſtee 
. days notice to the plaintiff or his attorney, ſhall execy 


„ ſuch writ of enquiry, by a jury of twelve men, and de 


* fendant ſhall have execution for the ſum found, by 
„ facias, or by elegit, in caſe the goods taken amount nc 
© to it, and the coſts of ſuit.” 

Under this ſtatute it has been reſolved 

1. That if the plaintiff becomes non-ſuit, that defend; 
is not bound to take his remedy under the ſtatute; for |} 
may have his option either to proceed by writ of enquit 
under it, or bring his action againſt the plaintiff, and his ſu 


ties on the replevin bond. 


Cooper v. 


2. But if defendant does proceed under the ftatute, | 


Sherbrook. ſuing out a writ of inquiry, and alſo a retonno habends, a wi 


2 Will. 116 
Anon. 


Latch. 72. 


of ſecond deliverance ſhall be a ſuperſedeas to the writ of 


torno habendo, but not to the writ of inquiry; ſo that plaint = 


ſhall have his cattle, and defendant his arrears, coſts 


damages, by virtue of the proceedings under the ftatute. 


Pratt v. 
Rutledge. 
Salk. gs. 
Baker v. 
Lade. 

2 Carth, 


253. 


For the damages are not for the things avowed for, 
are given by ſtatute 21 Hen. 8. c. 19. as a compenſation 
the expence and trouble the avowant has undergone. 
therefore though the writ of ſecond deliverance ſuperſe, 
the effect of defendant's judgment or non-ſuit, viz. a ret 
of the goods, yet the damages ſtill continue. Sed quere 
under the writ of inquiry the defendant ſhall not recove 
the rent avowed for, beſides his colts and damages. 


* P. 52.per Bathurſt juſtice, in * Cooper v. Sherbrook ante, by ſtatute 
2 Wilſ. 117. Car. 2. the legiſlature intended that the proceedings un 
the ſtatute by writ of inquiry, fieri facias, and elegit, ſho 


be final for the avowant to recover his damages, aud 
the plaintiff was to keep his cattle, notwithſtanding 
courſe of awarding a retorno habendo, which is a right 


Bull. N. P. ment (and till is entered up as before the ſtatute) ; for 


SB; 


ſtatute hath not altered the judgment at common law, 
only gives a further remedy to the avowant. 

2. By the ſame ſtatute 17 Car. 2. c. 7. it is further 
acted, That if the plaintiff be non- ſuited after avow!) 


have a verdict againſt him, that the jury that try the 


Cheap v. 
Culpepper. 
i Lev. 255. 
i Vent. 49. 
. 


« ſhall inquire of the ſum in arrear, and alſo of they 
of the goods, Ac. taken, and the defendant ſhall 5 
« judgment by eri facias and elegit, as before.” 
3. © And it upon demurrer, defendant has judgmer 
«© writ of enquiry ſhall go in like manner.” = 
Under this ſtatute it has been reſolved, that if the plat 
is nonſuited aſter avowry, the jury who try the cauſe 


can afleſs the arrears, damages, Ec, and that if they Wi... = 
it, it cannot be ſupplied by a writ of inquiry, for the taW;- "I 


expreſsly confines te inquiry of the rent in arrear, dam 
Os. 10 the jury impanncitæd to try the cauſe. | 


u * F r n 


And therefore 1 caſe of ſuch omiſſion the defendant muſt Tucker * 


tee ate bis judgment, & retorno habendo at common law. | 22 

cu » « But this is confined to caſes within the ſtatute, as g. Er 
% „.“ Bull. N. P. 
1 for in this caſe where defendant avowed the taking as a* P. 53. 


iftreſs for poors rates, and the jury omitted to inquire of pewell v. 
the damages, the court granted a writ of inquiry to ſuppl y Marſhall. 
the defect. | | + 3 Wilſ. 442. 

+ And in general in the caſe of Valentinev. Faucet, 2 Stra. _ bert v. 
ic, 20. & Caſ. Temp, Hardæicle, 138, lord Hardwicke laid gu er, 


i : Þ las e co galk. ac, 
qui down, that in every caſe, unleſs where the court is tied g. P. 7 
Jos by ftat. 17 Car. 2. which reſpects only rent arrear, a t Per Gould 


mit of, inquiry may be granted in order to do complete Juice. | 
alice. | | | | | ckſt. 
Therefore it was ſo held in the caſe of poors rates. Rep. 921. 
V where the defendant avowed for a taking for damage Humfreysv. 
wan!, and was non ſuited, it was held that a writ of in- Miſdale. 


is 208; nould be granted. | Comb. 11. 
ute. And note, That in writs of inquiry the jury ſet their Per Cur. 
r, ads and ſeals to their verdict, and upon the trial of ſuch Caf. & B. 


its, the judge of niſi prius is only aſſiſtant to the ſheriff, 59. 610. 

xd has no judicial power; and if the parties come to any we 
reement at the trial, the way is to bring it to the judge 

gn, and afterwards move to have it made a rule of 

Ma i | | | | y 


over! © The caſes of non-ſuit after ayowry, mentioned in* P. 54. 
8. de ſtatute, apply only to caſes of non. ſuit at the trial.“ 
atut 6 


or as in replevin both plaintiff and defendant are actors, Eggleton v. 
S uur may carry down the cauſe to trial; and therefore jr 
want cannot move to bave judgment, as in caſe of a non Rep. 375 
ud e int proceeding to trial; for he might have given notice 

delt, in which caſe, if he had not gone on to trial, he 

ud have had coſts againſt him; but it plaintiff had given 

ce of trial, it ſeems that he ſhould pay coſts. (>; 
Where there are ſeveral defendants, and one of them Ingle v. 

Ws yon cepit, and is acquitted, in which cafe, under ſtar, Wordi- 


cher 9 / 3. c. 11. in actions of treſpaſs, he would be intitled aſs 4 
e colts againſt the plaintiff, if there was no certificate? Tra | 
the e judge, “that there was good ground for making 
che "i: defendant ;” yet in the caſe of repleyin the deſendant 


ted cannot have his coſts, for replevin is not within 
laute; for it is not mentioned, and ſtatutes giviug 
mei ve to be conſtrued ſtrictly. | I | 

we I conclude this chapter, it may be proper to take 


e * of ſome points which occur in this action. | 
au here the goods diſtrained have been eloign'd, fo that Bull. N. P. 
My triff cannot get at them to make replevin, in ſuch caſe, 32. 


if may bring this action in the detinet, and after | 
wry pray that defendant may gage deliverance. 0 * p. 55. 


1 K K 8 1 1 


Dela Baſtile Or he may, upon a return of an elongavit to the plu; 
4 NN writ of replevin, have a writ to the ſheriff, commanding 
37. 4 446. him to take other beaſts of the defendant in withernay 
; but if the defendant, before the return of the withernam 
appears to the writ of replevin, and offers to plead » 
cepit, it ſhall tay the withernam ; for the defendant ſhal 
not be concluded by the return of an elongavit ; for th 
ſheriff can make no other return, where he cannot find th 
things to be replevied. _- | 
2. Where defendant has had judgment of retorn hater; 
and the plaintiff again makes replevin, he does it by wri 
of ſecond deliverance, which writ is given by ſtat. Ve. 
13 Ed. 1. c. 2. under which writ the right again n 
be tried; but the ſtature further enacts, That if T e part 
„ replevying again makes default, or for any other cauſ 
« a return of the diſtreſs, now twice replevied, be awarded 
« the diſtreſs ſhall remain irrepleviſable.” 


ay 
bis 
8 10 it 
„P. 56. C H APT E R VII. 
THE ACTION OF TRESPASS 


1 Tarspass, in the moſt extenſive ſenſe, means a 4nd 
injury ariſing to another perſon or property, from the mi an 
feaſance or act of another; and therefore, all ſuch injuric 
though they aſſume different names, in fact are actions WW. 
treſpaſs; as aſſault and battery is a treſpaſs to the perſon, Mund 

The treſpaſs which J ſhall here conſider is the action pt 
perly ſo called, and includes only injuries to the lands or jt 
ſonal property of another. 

In treating of this action I ſhall confider, 1. The nat 
of the action in general ; 2. With reference to things 
which it is committed; 3. With reference to the perſon, « 
as committed by officers, or by private perſons ; 3. | 
what treſpaſs will not lie; 4. Who may maintain this 
tion; 5. Ihe pleadings; 5. The verdict, judgment,“ 


colts. meh 
: | | alsta 
1. OF THE NATURE OF THIS ACTION Wh: 
GENERAL. A 
3 Black. 1. © Every entry ESTI, the land of another, is ftris 


4+ 


Com. 305. © an injury, if done without the owner's conſent, 


1 * 1 N A 8 3 


eat leaſt does the miſchief complained of in the writ, that * p. 5 
« of treading and beating down plaintiff's graſs; for ſucß 
injuries therefore this action lies.“ . 

But, however, in certain caſes, the law has given a right bid. 
10 enter upon the lands of another: As if a man comes to 
zxecute legal proceſs: to demand money: a landlord to 
liftrein : a reverſioner to ſee that no waſte has been done: a 
traveller to get refreſhment at an inn: All theſe are caſes in 
which the law allows an entry, and ſo the entry is not a 
treſpaſs. STATS | | 1 

95 if a man makes a leaſe, excepting the trees, and he Lifford-s 
aters to ſhew them to a purchaſer, he is not a treſpaſſer. Caſe. 

2. * But where the Jaw allows ſuch entry, or any act to 10 Co. 46. 
« be done, if the perſon miſdemeans himſelf, or makes an gi Car- 
" unlawful uſe of the authority ſo given, he ſhall be held penter's 
to be a treſpaſſer ab initis : For from the ſubſequent act Caſe. 
6 the law judges, quo animo the firſt entry was made.” 8 Co. 146. 
As if a perſon enters into a tavern, which every man by n. 
kw has a right to do; yet if he /teals any thing from thence, _ 
bs firſt entry ſhall be deem'd unlawful, and him a treſpaſſer 
0 initio, h 8 5 | 

do where to treſpaſs for taking a gelding, defendant | 
jaded that he took him as an * ws ſo juſtified, Sener. 8 
inif replied, that * after the taking, he had labour d and & P. 58, 
wt him. On demurrer, it was objected, that the firſt Cro. ac. 
aking being lawful, that the action ſhould be caſe for the 147. 
ſequent abuſe ; but it was reſolved, that the ſubſequent Oxley v. 


uſe of the eſtray being unlawful, made defendant a treſ- Watts. 

uſer ab init io. . | of 1 OY IN G. 
And therefore, where plainti brought treſpaſs for break- | ynne v. 
rand entering his houſe, and taking an exceſſtive diſtreſi. Moody. 
ras adjudged, that this action would not lie, for the 44. 2 Stra. B51» 


njurl | - 

6. Lua, lawful, and no ſubſequent abuſe appeared to make 
on, M endant a treſpaſſer ab initio. | | 

on pt As the moſt frequent caſes which occurred under this 


ad, happened, where goods or cattle had been taken law- 
Ily for a diſtreſs, but from ſome ſubſequent abuſe or mil- 
agement, the party was, according to the doctrine now 
ered, made a treſpaſſer ab initio, when in fact the fir 


ings | 

* ig was lawful ; This hardſhip was remedied by ſtatute 
3.1 Ges. 2. c. 19. which enacts, © That a diſtreſs for rent ſhall 

this ot be deemed irregular, nor the party be deem'd a treſ- 


palor ab initis for any irregularity in the ſubſequent diſ- 
polition of it: But the party aggrieved may recover full 
atixfaQtion for the ſpecial damage he ſhall have ſultained 
N dereby, and no more, in an action of treſpaſs or on the 
aſe, un ſeſs tender of amends has been made befor: 


* . 


This 
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This ſtatute therefore only affects the ſubſequent diſpoſ 
* P. 59. the diſtreſs : So that it ſeems * that this Tre i 4 
unlawful ealaxtating ; as if the diſtreſs has been made a 
night : So if of beaſts of the plough, when other ſufficien 
Co. Litt. diltreſs can be had: So if doors have been broken open ti 

161. make it; for the outer door can in no cafe be broke o 
except under the direction of ſtat. 11 Geo. 2. c. 19. whic 
impowers . to doit © in the preſence of a conſtahl 
or peace-ofhicer, oath being made before a juſtice, « 
« there being good grounds to ſuſpect that the goods i 
* tended to be diſtrained, have been conveyed away, an 

„ are contained in ſuch houſe.” e 

Browning But in caſe of a diſtreſs for rent, if the outer door 
v. Dann. open, the perſon diſtraining may juſtify breaking open 
9G. 2. inner door or lock to find any goods which are diſtreinab 
_— N. P. That ſtatute applies to caſes where the diſtreſs is for rent 
Caf. temp. but a ſimilar proviſion has been made in other caſes. As} 
Hard. 168. ſtat. 17 Ges. 2. c. 38. it is enacted, .* That where any diltr 
js made for money juſtly due for relief of the poor, th 
© it ſhall not be deemed unlawtul, nor the party making 
« a treſpaſſor, on account of any defect or want of form 
n the warrant of appointment of overſeers; or in the 
4 or aſſeſſments; or in the warrant of diſtreſs thereupoi ut 
„Nor ſhall the party be deem'd a treſpaſſor ab initio, on a 


*P « count of any irregularity, which ſhall be afterwards do Neu 
60. « by him; but the party grieved may“ recover for the ii Nie 
« cial damage, unleſs tender of amends has before be n: 

„ made.” | | 


Charlwoog And a warrant may be made to diſtrein before the tiꝗ OE 
v. Beſt. for which the rate is expired, and is good. | 
Weſtm. * But though treſpaſs may lie for taking beaſts of t 
Is plough, as a diſtreſs for rent, where other beaſts may 
* N. P. had; yet in the caſe of diſtreſs for poors rates, it is lauful ert) 
* Hutch. take them, though other diſtreſs may be had: For it is 
ings v. properly a common law diſtreſs, but is rather in the nat pe 
Chambers. of an execution, in which caſe there is no ſuch exemption. WF 
Burr. 59 3. « Treſpaſs muſt always ſuppoſe a mirfeaſance; ior 
« will not lie for a bare non-feafance, which as it ſuppl” bec 
© no act, carries no treſpaſs.” | | 
Six Carpen- As if a perſon enters a tavern, if he ſteals any thing, terha 
ter's Caſe. is a treſpaſſer ab initio for the misfeaſance; but for not | 


8 Co. 146. ing for the wine he has had, no action lies. = 
4 Bur. 4. © To conſtitute a treſpaſs, the act cauſing the ii If be 
2092, „ muſt be voluntary, and with ſome degree f fault ; ſ ha 


done involuntarily and without fault, no action lies.” 
Mitten v. As here, in treſpaſs for chaſing plaintiff's ſheep, the 
Faudry?. was, that phaintiff's ſheep being treſpaſſing on defend 
Poph. 161 ,round, ditcndant chaſed them off with a dog, which 
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of follnued them into plaintiffs own ground, * for which the * P. 61. 
ion was brought and held not to lie; for the defendant 

night juſtify chaſing the ſheep off his own ground, and as 

be dog could not be ſuddenly called in, the treſpaſs and in- 

ar was involuntary, it appearing that defendant had call- 

au the dog in when off his ground. 


die But where defendants were out with dogs and guns, and B. k ich 
table ng on plaintiff's ground adjoining to his paddock, one v. Shordike 
e, A their dogs killed one of plaintiff's deer, it appearing that & Hatch. 


y were not in any pathway or road, the injury proceeded 4 Burr. 
um ſome ſmall fault, and could not be ſaid to be an acci- 92 · 
natal and involuntary treſpaſs, ſo plaintiff had judgment. 

And on the ſame foundation, though the injury has 
nroceeded from miſtate, this action lies; for there is ſome. 

fulc from the neglect and want of proper care.” N 

ks where the treſpaſs laid, was for cutting plaintiff's Baſcly v. 


rent 
As b , and carrying it away : Defendant pleaded that his Clarkſon. 
nile adjoin'd that of the plaintiff, and that by miſtake in 3 Lev. 37. 
„ ting his own graſs, he had cut part of the plaintiff's, 
king ch was the treſpaſs, &c. and tendered amends. Plain- 
orm i demurred, and had judgment; for it appear'd, that the 


| was voluntary, and through ſome degree of fault, and 
intention and knowledge are not traverſable. | 


+ Theſe are the general grounds of this action, the more 


1s do reular caſes in which it is“ maintainable, are now to be“ P. 62. 
the ii dered, 1. With reference to the things on which the _ 
re ben may be committed; 2. To the perſon. 5 


or TRESPASS, WITH REFERENCE TO 
THE THINGS FOR WHICH IT LIES. 


s of t : : | 
may . f there is lefſee for life or years of lands, leſſee has no Herlaken- 
| erty in the trees growing on the land, and even if thegen's Caſe: 


tle in the leaſe is without impeachment of waſte, it gives 4 Co. 6. 2. 
e na Pf operty, but is merely an exemption from an action. 

tif a ſtranger cuts any down, leſſee may maintain treſ- 

but he ſhall not recover damages for the value of ibe 

„ becauſe the property of them is in him in reverſion, 

the damages ſhall be for cropping and breaking his cloſe, 

trhaps for the loſs of ſhade, & c. 5 
by common law, though tenant for life or years is in- Ld; Mont- 
to houſe - bote, hedge- bote, &c. yet a copyholder is not 3 ague. 

ge inf he takes trees for that purpoſe, he is a treſpaſſer: but v. Shep- 

Wy have ſuch right by cuſtom of the manor, herd. 
Another caſe in which tenants for life, years, or at will, Cra. Elia 8. 


lies. 
"he le to, or may have an action of treſpaſs, is in the 
eſene of the emblements or crop growing on the lands, on 


&ermination, of their eſtates. 


46 As. 
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% As to which it is a general rule, that where the ef: 

« is of an uncertain duration, that there the tenant ſhall be 

4 intitled to the emblements.” _ | | 

* P. 62. Therefore, if a man is tenant for life, and ſows the land 
Co. Litt. but dies before harveſt, his executors ſhall have the crop 
55. So if a man is tenant pur auter vie, and ceſtui que vie dies 
The land being ſown, the tenant pur auter vie ſhall have thy 
emblements on the ſame principle, as being the act of God 

5 Co: 116. S0 where the eſtate is determined by act of law, it is thy 
b ſame: as if a leaſe be made to a man and his wife during cry 
ture, and the huſband ſows the land, and afterwards thi 
marriage is diſſolved, the huſband ſhall have the emble 

| ments; for the ſentence was in invitum, and the act of la 
Ibid. „But where the eſtate for life is determined by the ad o 
e the leſſee himſelf, there he ſhall not have the emblements. 

Oland's As, where a woman tenant durante viduitate ſows th 
* 116 land, and afterwards takes huſband, whereby her eltatej 
2. determined by her own act, the leſſor ſhall have the emble 
ments. So. if the leaſe is till leſſee commits waſte, if h 

ſows the land and commits waſte, he ſhall not have the en 


blements ; for the determination of the eſtate was by Hure 


own act. Fithot 
Cro. Eliz. But the leſee of tenant for life who determines his eſta is 
461. by his own act, ſhall not loſe the emblements, though leſ but 
would. | | ; (reito 
Per Poph. The caſe is the ſame of leaſes at vill; for if leſſee at vi et. 
Cro. Eliz. ſows the land, if the leſſor determines his will, leſſee (ha ** 4 
3 have the emblements ; but if leſſee at will himfelf * determiucatil. 
P. 64. it, he ſhall not have them, for it was his own act. As iſ 
co. Lite. So if a man makes a leaſe at will, and the leſſor is oi ble tc 
856. lawed, by which his eſtate is determined, yet ſhall leſſee ae yar. 
5 Co. 116. the emblements ; but if leſſee himſelf had been outlawe@Wg1n{t 
1 by which his will is determined, the King ſhall have the ee ow: 
blements. | : 3. At 
Litt. $68, * But where the eſtate is of certain duration, as a f. 
© for years, if leſſee in ſuch caſe ſows the land, and 
* term is ended before the corn is ripe, in ſuch caſe the As to 
* ſor, or he in reverſion, ſhall have the crop, and not 1. Af 
„ tenant.” | | ; : 2 fiſhe 
But though this rule is general, yet it admits of cer n /; 
exceptions ariſing from the cu/tom of the country. . Th 
Wiggleſ®= As where defendant, to an action of treſpaſs for movie river 
Balli a. and taking away a crop of corn, pleaded a cuſtom, v ſo far 
—— 195. {nant for any term of years which expired on the 1ſt of Mali: to the 
might, after the expiration of his term, take and carry 4wiWithe pr 
* as his waygoing crop, all the corn then growing on the land , if both 
© the time the term expired” This cultom was adjudged Wi to two 
be good and reaſonable, though contended that leſſee cou the cro 
not claim it againſt his deed. 4 d, fro 
| ecaſe © 


' the Cre 
Voz. 
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late In theſe caſes, therefore, where either party is intitled 

dee do the emblements, he may have treſpaſs for taking them 

and carrying them away. | 

2. This action lies for injuries occaſioned by things. P. 65. 


Damage Fraſunt. - 


« For where an injury has been done by the cattle or 
„goods of any one to the lands of another, he who re- 
WT” ceives the injury may either diſtrein them damage feaſant, 
„„ bring his action of treſpaſs, quare clauſum' fregit, and re- 
cover for the damage ſuſtained. 8 | 

gut he ſhould make his election of his remedy ; for if 
ge diſtreins, and the diſtreſs eſcapes, the action of treſpaſs 
is gone, unleſs the eſcape was not through his fault or 
bnepled,” | 5 
For where plaintiff declared in treſpaſs guure clauſum vaſper v. 
git, defendant pleaded, that the plaintiff had d:;freined Eddower 
js hog damage feaſant, which, was the ſame treſpaſs, plain- Salk. 248. 
pf replied, that the hog eſcaped without his conſent, and 
that he was yet unſatisfied of the damage. Defendant de- 
murred, and had judgment; as it did not appear that it was 
ithout his fault, as he had only pleaded that it was w7th- 
u his conſent, | 3 | | 
But if the diſtreſs dies in the pound, the action of treſpaſs ibid. 
;rreltored ; for ſuch is the act of God, which ſhall not de- 
t vi re the party of his remedy, 25 | 1 
And he who has the care, cuſtody, or poſſeſſion of the * P. 66. 
nine catile who do the damage, is liable to this action.“ | | 
As if agiſted cattle break into. another's land, the agiſter is Dawtry v. 
ou ble to the damages: So if the hogs of A. were put into Huggins. 
| te yard of B. _ they break into Cs land, action lies Clayt. 33- 
aweſ eint B. even though A. 's ſervant watched them, and fo 114g: Fale 
e e e owner had a ſpecial poſſeſſion. © 7 8 
. Another ſpecial caſe of treſpaſs is that of 


Injuries to the Fiſhery of another. 


às to this it has been decided, 3 | | 
i, A man may have a proper and ſeveral intereſt, as well Caſe of the 
a fiſhery as in water, or a river: for a man may grant Royal fiſh- 


er an /uam, and the fiſhery ſhall paſs. | ary wg 
be fea belongeth to the King, and alſo every naviga- 1. — 

ow river, ſo high as the fea ebbs and flows, is a royal river; Pav. Rep. | 

„io far tis conſidered as a branch of the ſea, and belong- 149. 


to the crown: But rivers not navigable are the property 
auß che proprietors of the land on both ſides the river ; that 
, if both ſides belong to one owner, the whole river is his, 
10 two perſons, the river is in moieties. But in the caſe 
coc the crown, there is a diſſorence in reſpect to granting the 
0, from that of a ſubject; for by a grant of the land in 
«caſe of a ſubject, the filhery would paſs; but in the caſe 
te crown, by a grant of the land adjoining a navigable 
Lor. II. ff.... WS 5,5 5 our; 


— 


| 


* P. 67.* river, or royal fiſhery, the fiſhery would not paſs, for it is 
an inheritance in groſs in the crown and parcel of the in- 
heritance of the crown itſelf, but it may be ſpecially grant 
en by grant of the fiſbery from the crown. 

same caſe. Upon theſe grounds the ſeveral diſtinctions of the rights 

| of fiſhery are er viz. free fiſhery, ſeveral fiſhery, and 
common of fiſhery. | | | 

1. As to a free fiſhery, it is the excluſive right of fiſhing 

in a navigabl 


le river, or arm of the ſea; and this muſt be 
claimed by preſcription or grant from the crown. For, 


8. C. and The right of fiſhing in navigable rivers is common to hat 
Warren v. all the king's ſubjects, and therefore an excluſive right mu 8 
eee be derived from the grant of the crown, in whom that ex; 5 
91.157 eluſive right originally reſided. But the preſcription ſhoulM th: 
2 Black. 8 gin 0 
Com. 139. be as old as the reign of Henry II. for the charters of king 
39 | ee 0 * 
John and Henry 3 avoid all ſuch grants from the beginning 
of the reign of Kichard the iſt, and prohibit the fencing oil 1; 
rivers in future. So that no grant of a free fiſhery ſhall d b. 
good, if made ſince that time. | cullo 
2 Black. 2. This is alſo the ſame of a Y vera] fiſhery, which is aH dla. 
Com. 139. an excluſive right derived in the ſame manner, but with tene 
additional circumſtance, that it ſhould be claimed by a peſi main: 
ſon who owns the ſoil, as the land adjoining to a navigab der! 
8 river; and it was accordingly held to be good, where Hd 


4 Burr. Plaintiff in this caſe claimed a ſeveral fiſhery in the river M vüne 


2162. vern, where it was “ navigable, as part of his manor of ad is 

* P. 68 lingham, which adjoined the river, and recovered acc i pe 
ingly. | — It 

Per Ld. * Rut it is not neceſſary to conſtitute @ ſeveral fi/hery, ti Hal v 

Mansfield. 4. other perſons ſhould be excluded : It is ſufficient that f 

5 Burr. per ſon thall have a co-exten/ive right ; for a partial rig And 


2017+ « as to take for a particular purpoſe, does not deltroy t 


„ nature of a ſeveral fiſhery.” | 
Seymour v. As where plaintiff was grantee of a ſeveral fiſhery, b 
Id. Court- the grantor had reſerved to himſelf the oyiters and fil 
2 his own table, and having declared as poſſeſſed of a eve 
2814. Hlſßbery, the judge non-ſuited him, deeming the right reſery 
to the grantor, as deſtroying the nature of a ſeveral fiſle 
which he ſuppoſed ſhould be exclufrve of all others. But! 
Court of King's-Bench ſet aſide the non-ſuit, holding 
doctrine as before delivered by lord Mansfield. . 
Warren v. But where a man claims ſuch free or ſeveral fithzry, 


2 mult ſhew his title, and the onus lies on him; for the C2 Þ : 

| * ig is derogatory to the common right of the ſubject. der bs 

1 Mod. 10g, And he who has either of theſe ſpecies of fiſhery may þ Kit Pp 
treſpaſs for taking the fiſh, for he has a property in them. an - 


* Smithv. 3. Common of Piſcary, is a right of fiſhing in the wat 
Kemp. of another, in common with others; and it differs ſron 
* 637+ ſeveral tiſbery, that in this laſt the owner has a proper?! 
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the fiſh before they are caught, but in the caſe of common * P. 69. 
of Piſcary not till they are taken. „ 

4. Another ſpecial action of treſpaſs is that to try the 
right to e ö „ 
Tolls or Cu ſoms. 


The perſon whoſe goods have been ſo diſtrained for pay- 

ment, bringing this action for the taking, in which the 

right to the tolls is tried. But the caſes under this head 

have already been treated of in the action of replevin. | | 
So for an amercement in a court leet. LEN 5 Ni 
Another ſpecial action of treſpaſs is that committed in 

the cale of e 1 ; 1 

Markets and Fairs. . Wet 


iſt, Every one of common right has a liberty of coming Mayor of 
to buy and ſell, without paying any toll, Sc. unleſs due by Northamp- 
mllom or preſcription. But if a perſon. requires any parti- u a 
wlar eaſement, as a ſtall, he muſt have the licence of the, Wilt 69: 
ner of the ſoil. For the property of the foil ſtill re- 2 Stra. 
mains in the owner of the land. and he dedicates it no far- 1239. 
ther to the uſe of the public, than the right of entry to buy 
ad ſell. This right, therefore, of erecting a ſtall for ex- 
pling things to ſale in a market or fair, is called ſtallage, _ | - 
and is a ſum which the owner of the ſoil has a right to for“ P. 70. 
is permiſſion, If the ground is broken it is called picage. 

If any perſon therefore comes into a market and raiſes a Ibid. 


, tall without the owners of the ſoils leave firſt obtained, this | 
hat tion lies againſt him, for he is thereby a treſpaſſer, | 
rigi And it ſhould ſeem that treſpaſs is the only àction; for it Mayor of 

of Ts ſaid (S/ ra. 1238) that debt or aſſumpſit would not lie for Caſe S 


be ſum due, and it is decided in this caſe, that goods Eliz. 75. & 
rought to a market cannot be diſtreined damage feaſant. Cro. Fliz, 
2. So this action lies for erecting ables, upon which wares 628. S. P. 
re expoſed to ſale; for it is an uſe of the ſoil which belongs Mayor of 
the owner, and ſimilar to ſtalls in the uſe made of them. Norwich v. 
6th. Many caſes of treſpaſs occur on queſtions of injuries wana. 
land by - 825 Sa 2 Black. 


Hunting, or the Purſuit of Game, Sc. 


A; to which queſtions theſe deciſions have taken place: 


Kp. 116. 


je cl ; ce: 
. iſt. Any perſon may juſtify going upon the lands of ano- Gauſh v 
ay þ der in purſuit of ravenous beaſts, as foxes, badgers, Fc. but Mynus 
then will no- juſtify a perſon to break the ground or dg for them. mw Jac, 


ol ir the taking of them is of public benefit. 
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* P. 71. . » So.it will not juſtify any exceſſive or unregſanable damage 


Gundry v. Jo the land of another, for the juſtification is only as to the 
Feltham. following, and ſhould be done with as little damage as pof- 1 


Trin. 26 ſible. And therefore if to treſpaſs for ſuch cauſe, defendant 
e juſtifies as following a fox or ſuch beaſt, and in fact has com- ; 
334. Hep. mitted unneceſſary miſchief, plaintiff ſhould make a new a: gl 


ſignment of the exceſſive and unneceſſary injury. 
2. By ſtatute 22 & 23 Car. 2. c. 26. gamekeepers, properly 
nominated, or'other perſons (authoriſed by warrant from a 
juſtice of peace) may ſearch for and ſeize inſtruments for 
deſtruction of the game. 3 | 
Carpenter 1. Gamekeepers in making a ſearch ſhould have a juſtice' 
v. warrant, founded on an information. 
| —_— 2. A gamekeeper, properly appointed, has a right 7: key 
mb. 183.874 carry a gun or other infirument to take game any where, but 
' right 70 kill only on bis own manor. Therefore where plain- 
ar tiff, who was a gamekeeper, had followed game off his own 
2 Will. 387. manor, and defendant teck his gun from him, treſpaſs was 
held well to lie, for he was entitled by law to keep it, though 
he had been liable to the penalty for killing game off the 
manor. 3 
3. By ſtat. 9 Ann. c. 25. a lord of a manor ſhall appoin 
but one gamekeeper, and by ſtat. 3 Geo. 1. c. 11. the perſon 
5 ſo appointed ſhonld be either a perſon qualified himſelf; 0: 
P. 72. a menial ſervant of the lord, or appointed and “ employed tc 
kill game for the ſole uſe of the lord. 
Per Cur. This clauſe'does not prevent the lord of a manor from ap... 
3 Will. 309. pointing any perſon as his gamekeeper, though neither qua 
lified, nor a menial ſervant. For the ſtatute never meant 
to take from lords of manors, living at a diſtance, the pow, lad 
er of appointing a perſon to kill game for their uſe. 
Sir John 7th. By ſetting out an higbaway, the owner does not par 1. 
Lade v. with the property of the ſoil. And therefore where defen int 
Shepherd. dant owned land adjoining to the highway, which was thai 
1004. foil of the plaintiff, but ſeparated by a ditch, and he Jas 
bridge over the ditch to the highway ; it was held that 
plaintiff might have treſpaſs ; for the ſoil was appropriate 
only to the purpoſe of an highway, 


2d. OF TRESPASS WITH REFERENCE TOW bu 
IHE PERSONS. © 


That is 1ſt, as committed by officers, or perſons entrulte 
with ſome authority by law. 2dly, By private perſons, 
iſt. As to'offcers, as for illegal executions. 
Terry v. 1. Where the ſubject matter of any ſuit is not within th 
Huntinton. j uriſdiction of the court applied to for redreſs, every thin 
Hard. 480. done is abſolutely void, and the officer executing the proce! 
; ! 


Caſe of the 
Marſhalſea. 
20 Co. 76. 
a. b. 
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«i; a treſpaſſer. But where the ſubject matter is within the P. 73. 
lane erleiden of the court, but the want of j uriſdiction is to the 7 


the ſon or place, unleſs the want of juriſdiction appears on 
pol. Wl th: proceſs to the officer who executes it, he is not a rreſpaſſer. 
lant But in the caſe of conſtables, a particular exemption is 
om- giren by ſtat. 24 Geo, 2. c. 44. which enacts, & that no con- 
al- gable ſhall be anſwerable for obeying a juſtice's warrant, 


« notwithſtanding any defect of juriſdiction in the juſtice 
erly Wl « who iſſued it.“ | . 5 
ma 2. If judgment is vacated as unduly obtained, and reſtitu- Turner v. 
for WW zona awarded. (As where the writ of execution was made Felgate. 
; returnable on the eſſoign day, the ſuit being by bill, the exe- <; 
ie cation was ſet afide, and the goods ordered to be reſtored.) Adams v. 
Defendant in the firſt action may bring treſpaſs againſt the Sparry. 
plaintiff, for taking the goods; for by vacating the judg- 1 Will. 158. 
nent, it is as if it had never been, but it is otherwiſe of a | 


arent reverſed for error, for then no action lies, for it is 
owa the fault of the court, but an irregular judgment is the 
was galt of the plaintiff, or his attorney. But in ſuch caſe of 
dußh a irregular judgment no action lies againſt the officer, for 


F wee jultified by the writ. 


So that the rule as to juſtification under proceſs of any a Wilſ. 384. 


Point vurt is, that if the court has juriſdiQion, but their pro- 
cr clings are irregular ; treſpaſs lies againſt the plaintiff in 
iy the action for taking the goods, but not againſt the officer. 
ed lc p 


But if the court has not juriſdiction, the officer is liable, p. "4. 
3. If a fiers facias is directed to the ſheriff to take the g nder 
ods of a perſon in execution, and he directs his warrant v. 
b his bailiffs for that purpoſe, if they take the goods of ane-Baker and 
ler perſon by miſtake, treſpaſs lies againſt the Heriß, for he Martin. 


liable for the acts of his officers acting under colour of his ee . 
3 


thority. . Wil. 50. 
As it therefore often happens that the goods of a perſons. C. 
wainſt whom a fieri facias is expected are conveyed away, Ackworth, 
t transferred by bill of ſale; how far the property remains Km 
uch caſe, is ſettled by the Statute of Frauds. Don 5 5 

81. 4 
For by the common law the goods of the defendant were S. P. 
wund from the teſte of the writ, and therefore if defendant | 
ad aliened his goods, after or on the day of the teſte of Co, Eliz. 
le writ of execution, the ſheriff might take the goods in 154. 
e hands of a purchaſer. It was therefore enacted, ** Thar Id. 440. 
the goods ſhould not be bound from the teſte, but from 
the delivery of the writ to the ſheriff, who is to indorſe, 
on receipt of it, the day and month on which he received 
It. 5 
1. This ſtatute relates only to protect the goods in the Comb. 145. 
nds of purchaſers ; that is, to caſes where the goods are | 
Abena fide, for if the party dies after the teſte, but before Anon. 
t delivery of the writ to the ſheriff, the goods are bound 2 Vent. 218, 
the hands of his executors. | * 


3 
Py . 5 


of „ 2 


ruſted 


bin th 
thing 
\roce! 

! 


2. So 
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P. 75. 2. So if a writ of execution is delivered to the ſheriff 
per Id. and the defendant becomes a bankrupt before it is executed, 
Holt. the execution 1s thereby ſuperſeded, and the goods not 
Ld. Raym. bound by the delivery, | 


22 gut in ſuch caſe the ſheriff ſhall not be made es” 10 
** paſſer, by relation, for any ſubſequent diſpoſal of them. W..: 

„ "Though he would be ſubject to an action of trover,” " 

smith v. For where the goods were taken in execution, after an a« Wi; 


Milles. of bankruptcy committed, by the defendant who was theriff 
— but before the ſale the commiſſion was ſued out, and a pro- 
| Ter Rep. viſional aſſignment made, of which he had notice, but fold 
| the goods. This action was held not to lie. | 

3. So the ſtatute extends not to bind the &ing, for he is 


not named; and by ſtatute 33 #.8 c. 39. If the king and 


a ſubject have both actions againſt the ſame perſon, the 
king's execution ſhall have place, provided his ſuit was com 
menced at any time preceding the judgment given for the 
other perſon, and therefore the goods are liable in ſuch caſe, i; 
in whoſe hands ſoever they be. 7 
Per Hard- 4. Neither before the ſtatute of frauds, nor ſince, is the 
neue 2 property of the goods altered, but continues in the deten 
Ab. 381. dant, ¼ execution executed: And the meaning of theſ ue 
8 words, ** that the goods ſhall be bound from the delivery the 
the writ to the ſheriff,“ is, that after the writ is fo deli nac 
* P. 76. vered, it defendant makes * any aſſignment of his good: jut 
except in market overt, the ſheriff may take them in execution nad 
18 4. But theugh poſſeſſion be regularly taken of goods, % be la 
Harriſon, the officer mull remove them to a place of ſafe cuſtody, ii lain 
2 Black. a proper time: for where he kept poſſeſſion of them on t arr. 
Rep. 1218. premiſes, under an attachment from an inferior court, f. eight 
an unreaſonable length of time, viz. ſix months. He we made, 


held to be a treſpaſſer ab inirro. | | 

Semayne'ss 5. It is not lawful for the ſheriff, or his officers, 10 brea 

caſe. \ he houſe of any perſon to execute proceſs of f. fa. again 

5 Co. 91, the goods, or capias againſt the perſon, at the ſuit of a ful 

/ je, and if the ſheriff or his officers do ſo, he is a treſpaſſe 

and liable in this action. N 

8. C. But this privilege is only confimed to the perſon or goo 

of the 9wner of the houſe, or ſuch as are brought there, wit 

out fraud or. covin, and therefore ſhall not protect the perl 

or goods of any other which are brought there to preven 

lawlul execution, and therefore in ſuch caſe after denial, « 

req"eft tle ſheriff may break doors to do the execution. 

in ſuch caſe a demand of the delivery of the goods is nec 

ſary, for if he breaks the houſe without making ſuch « 
mand, he is a treſpaſſer. | | | | 

Day v. Biſ- 6. Things fixed to the freehold cannot be taken in exed 

. tion, and therefore for ſuch taking, treſpaſs will lie. 

574. 7. A fieri facias is de bonis & catallis debitoris, and the 

* Pp. 79. fore under it, the debtor's g:od; only can be taken in exed 

Bull. N. P. g | | | 8 

91. 


1 * 1 AS 5 


rift on. But a levari facias is de exitibus terre, and therefore Britton v. 
ed, ucder it the ſheriff may take the cattle of a ſtranger /cvant "I 
not ad couchant, for they are the iſſues of the land, (Sr. Weſt. 5 
1c. 32. 2 Infl. 433.) and the land is debtor. And ſuch is 
reſ- IIe caſe of tenants in common or commoners ; for their 
em. W:ttle may be taken on the land, unleſs their title be found 
y inquiſition, or till avoiged by onſtrans de droit. The law in 
ads caſe is the ſame, as if the taking was under an outlawry. 
g. There is a difference to be obſerved where the action 
s2gainſt the ſheriff or his officer, when the action is by the 
fndant in the original adt ion, whole goods have been taken, 
xd when by a ſtranger, | : g 8 5 
For where the action is by a ſtranger, whoſe goods have Martyn v. 
en wrongfully taken by the ſheriff, under a feri facias or Podger & al. 
her execution iſſued againſt another perſon, the ſheriff or? Ln 
$officers in juſtifying under the writ is obliged to produce oer 
e a copy of the judgment upon which the fferi facias iſſued. 
ur if the action is by the perſon againſt whom the fieri facias Pill 
iz, the judgment need not be produced in evidence. i . 
2. Juſtices of Trace „ 
ue alſo ſubject to this action, if by any illegal proceed- 
g they take the goods of any perſon. But as to theſe, it | 
matted by ſtat. 27 G. 2. c. 20. That in all“ caſes where P. 78. 
2 juſtice of peace is impowered by any act of parliament 5 
made or to be made, to iſſue a warrant of diſtreſs, it ſhall 
be lawful for him in ſuch warrant to order the goods diſ- 
rained to be ſold within a certain time limited by ſuch 
warrant, ſo that it be not leſs than four nor more than 
aght days, unleſs the money for which the diſtreſs was 
made, and all charges be ſooner paid.”  _ „ 
and note, that a warrant ex vi termini only means an au- Padſield v. 
rity ; therefore if under the hand of a juſtice it is ſuf- Cabball. 
tent, without being under ſeal, unleſs particularly required Cs, = F. 
at of parliament. | | Bull. N. P. 
The third caſe of actions againſt officers, are thoſe 83. 
nded on the revenue laws, and are againſt RAT 
Officers of the Exciſe or Cuſtoms. 
. By ſtatute 13 & 14 Car. 2.c. 11. $5. © Any perſon au- 
torized by writ of a//i/tance out of the court of Exchequer, 
my (taking a conſtable or other officer with him) i: the 
@-lime enter any houſe or place, and in caſe of reſiſtance, 
reak open doors, cheſts, or packages, and ſeize any un- 
cuſtomed goods he ſhall find there.” | | | 
Ireſpaſs lies againſt cu/lom-houſe officers ſor entering the Bruce v. 
le of any perſon to ſearch ſor ſmuggled goods, I 4 none Rawlins. 
fund, for the officer does it at his peril. 2. hough JV ak 
* officers had a writ of aſſiſtance, yet if they had no con- OK. 5h 
with them, they are treſpaſſers even if ſmuggled goods 2 Will, 405. 
been found. 3. And though they had with them 28. P. 
| conſtable,“ P. 79. 


Lale v. 


Boſtock v. By ſtat. 10 Geo, 1. F. 13. c. 10. power is given to office 


— 2 P. 80. ſearch. Under ſuch a warrant obtained by the officer « 
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conſtable, yet if he avas not conflable of the place where 15, Ml 
ſearch was made, they are treſpaſſers. pe 
2. In ſearches by  rci/e officers for goods which have not 


paid the duty, by night, the preſence of a conſtable or peace int 
officer is required by ſat. 8 Ann. c. 9. and Rat. 10 Ann. c. 10, 


12. 

Hill v. Where ſuch ſearehes are made by exciſe officers, the con- 
—_— ſable or peace officer muſt be of the place where the ſearc 
Rep. 1735. is made; it is not ſufficient that the perſon accompanying 
them is an officer by reputation. As here, where it ap 
_ peared that the perſon had formerly been headborough « 

2 pariſh, and had a board over his door with that name ot 

it, but was out of office, and was by miſtake applied to þ 

the exciſe officers in their ſearch, they were adjudged to bi 

| guilty of treſpaſs. 

Legliſe v. 3. Though an officer proceeds regularly in the ſeizure a 
Champante. goods, yet it depends on the condemnation, whether th 
2 Stra. 829. taking Gall be deemed legal or not; for if the goods are n 
condemned he is a treſpaſſer. 


Saunders. of exciſe to ſearch at all times of the day entered warehouſ 0 
3 Wil 434: or places for tea, coffee, &c. But private houſes can on 
Rep. 912. be ſearched, on oath of the ſuſpicion before a'® commiſſione ſeiz 
8. C 


or juſtice of peace, who can by their warrant authorize 


his own oath of ſuſpicion, if a ſearch is made in a privat 
hovfe, and no goods found, the officer is liable to an adi 
of treſpaſs, and the warrant ſhall be no juſtification ; f he 
the commiſſioners have no power to enquire into the ci 


cumllances, and the officer takes the whole on himſelf. 7 
Scott v. 4. But a condemnation of the goods ſeized, in the Co he 


Shearman, of Exchequer is ſo concluſive, and alters the property fo e 

2 Black, fectually, that neither treſpaſs nor trover will after lie agait 

Rep. 977- the officer; for if an action would lie againſt the officer, 

Lidl. goods being bound by the condemnation, the judgm 

againſt the goods would be defeated by ſuing the officer. 

We. “ Though it ſhould ſeem that this is only in the cafe 

Booſey. * officers ſeizing within their own department,” for where 

2 Stra. 953-perſon not the proper officer made a ſeizure improper 

he was held liable to this action, though the goods had be 
condemned. | _ | 

Henſhaw v. But a condemnation of the goods is only concluſive c 

leaſance. dence in favour of the officer, hen it ir made in the Co 

Black. of Exchequer, and does not extend to any other condemt 

Rep. 1174. tions by inferior juriſdictions, as the boards of Exciſe a 

Cuſtoms. For in this caſe, aſter a condemnation by 

Board of Exciſe, the owner of the goods recovered int 

Paſs againſt the officers, and their ſentence was adjud 

not concluſive evidence. « 

| 5. Wh 


* 1 1 * * 1 * 


5, Where goods are ſeized, the queſtion often turns P. 8 1. 
yon whom the-onus prahandi, the payment of the duty lies. | 
Before the ſtatute 6 G. 1. c. 21. if an officer went jnto.aPerDeGrey 
ader's houſe to male a ſearch, an action lay againſt him Ch. ]. 

i the treſpaſs unleſs he could prove that the goods therein 2 Black. 
were forfeitable. It was therefore provided by this ſtatute, 

That the officer ſhould be protected who acts bond fide, 

and on probable preſumption, even though he miſtakes 

in the following caſes. 1. Where goods are on board a 


ng boat, without any officer. 2. Where they are coming by 
by the waterſide. 3. Where there is credible information. 
e all cafes of ſeizure under theſe circumſtances, as the 


officer is not liable to an action, the owner may apply to 
the commiſſioners, who, on proper circumſtances appear- 
ing, will reftore the goods. if the owner does not apply, 
the officer proceeds to condemnation in the Exchequer by 
proſecution, and in ſuch caſe, 5 41, the proof of the pay- 
' went of the duties Lies on the onuner, who claims them in the 
Exchequer.” This clauſe confining the mode of proof 


cen to caſes where application had been made to the com- 
zouſckoners was made general by ſtatute 12 Geo. 1, c. 28. F 8. 

on ich enacts, That in all cafes where foreign goods are 
none beized for non-payment of duties, Cc. and any di 


hall ariſe thereon, the proof of payment ſhall lie on the 

owner or claimer of the goods, and not on the officer 

who has made the ſeizure.” | 4.D 
Theſe ſtatutes relate only to ſuits for condemnation in the P. 82. 
tequer, but in actions of treſpaſs, brought by the owner Salomon v. 
of the goods againſt the officer, the proof of the nen- 400 5 
payment lies on the officer who ſeized the goods. 5 
The ſeizure in the laſt caſe was of goods for non- payment Rep. 813. 
(the Cuflom-houſe duties; but the ſame doctrine was held ins Henſhaw 
e preſent caſe, on a ſeizure for nen-payment of the duties v. Pleaſ- 
exciſe, viz. that the anus probandi, the non · payment af the ance. 

ties, lay on the officer. e 2 

dy ſtatute 10 Geo. 1. c. 10. the proof of payment of ehen r 
Je” Kile duties on tea, coffee, and chocolate, is laid on the 


„berd er or claimer in the Exchequer ; but it extends not to 
_ of treſpaſs. 5 N | 
adb and the fame proof lies on the ner or claimer in the 
of ſeizure of ſoap and eandles by ſtat. 23 Geo. 2. c. 21. 
"We ch alſo relates only to informations in the Exchequer. 
he b. By ſtatute 17 Geo. 2. © all actions againſt revenue of- 
wes leers for any thing done in execution of their office muſt 
iſe e brought within three months after the offence com- 


ped, and be laid in the proper county where the fact 
appened. | | | | 

but though the writ has been ſued out in a county where Ballard v. 
offence was not committed, yet if plaintiff declares in Whitfield. 


"County where it was committed, it is good within the 28 
ce. 5 IG x rou h. G. | 
4 A general Hall. Paſc. 


27 G. 3. 
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* P. 83. * 4. A general warrant from a ſecretary of flate to ſeize thy 
Batick v. perſon, papers, Sc. of any one is illegal], and this action 
Carrington. will lie againſt the Meſſengers acting under it, tor entering 
2 Will. 275. into plaintiff's houſe, and ſeizing his papers. | 

2. 1 ſhall now conſider this action as againſt 


Private Perſons. 


Perkins v. 1. Treſpaſs lies at the ſuit of a perſon againſt whom 2 
Proctor & commiſſion of bankruptcy has been ſued, he not being an 
. Will. object of the bankrupt law, againſt the affignees under the 
got commiſſion, for taking poſſeſſion of his houſe, goods, Qc. for iy cc 
the commiſſion is void and of conſequence the taking is 
without authority, and the perſon whoſe property has ſo 
been invaded, is intitled to a remedy. For every man 
ſhould in applying to courts of limited juriſdiction know 
their extent, and juriſdictions are circumſcribed, iſt. With 


_ "as regard to place. As a leet or corporation: So that the cauſe vith 
ode of action mult ariſe within them, 2d. With regard to the ame 
10 Co. ſubj ect matter, as queſtions on exciſe. 3dly. With regard to place 
perſons, as in the caſe of the Marſbalſea; ſo in the preſent, WF dam: 

the perſon declared a bankrupt, not being an object of the F th 
bankrupt laws, is not within the juriſdiction of the com-{Wſuntry 
miſſioners. And in all theſe caſes where the court hold it i 
cognizance of matters not within their juriſdiction, thei ary 

5 proceedings are void, as coram non judice ; and treſpaſs lieMiſliribri 
F. 84. eicher againſt the officer as before, or againſt * the perſoi ; 80 
who applies to their juriſdiction, and acts under their d:WiW treſ 

| ciſions. EE be, ful, 
Hale's P. C. 2. Search warrants if iſſued on proper application are l eit al 
"ay gal, but mult iſſue under reſtrictions, as 1ſt. there mult bt. 
an oath ; 2d. the grounds declared; 3. it muſt be executeq ht t. 

in the day time; 4. by a known officer; 5. in the preſene / but 

of the party informing. And though all theſe precaurongl 4. ©'T 

be obſerved, the perſon on whoſe ſuggeſtion and informa /v cu! 

tion the warrant iſſued, is liable to an action of treſpal_hi} eng 

if nothing is found, for breaking and entering the houſe lie, 1 

for he is juſtified or not by the event. | tel te 

3. By ſtatute 6 Ann. c. 18. © Guardians, truſtees, huſband one « 

e ſeized in right of their wifes and tenants pur auter vi eil in 
„holding over without conſent, after determination of thee hag 

« intereits, are made treſpaſſers.“ | leſſee | 

Weaver v. 4. If a lunatic commits a murder or felony, he ſhall nolinſt u. 
0 8 be puniſhed, for it muſt be done animo felleo. But if ermin, 
— 34. commits a treſpaſs, either to the land or goods of anothe cane 
f this action will lie. . 1 Ut ev; 
3d. Having now conſidered for what injuries this adi if th, 

will lie, it remains to ſhew 43> 1 t 

| u the 


FO 
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r08 WHAT INJURIES TRESPASS WILL 1 
„ Treſpaſs will not lie againſt a mere minifterial officer 
ir any thing done merely in purſuance of his duty, though it 
is ſomewhat * in ſupport of a wrong, but a wrong to * F.9 5 
which he is no way acceſſary or aſſenting.“ | 
As where a diſtreſs was tortiouſly taken, and impounded pagkin v. 

| the pound, of which one of the defendants was keeper, Powell & al. 
ad an action was brought againſt thoſe who took the diſ- Cowp- 47. 
ſs, and the pound-keeper. The action was held not to lie | 
mink im, for he ated merely miniſterially, and was no 

concerned in the tort. | : ee 

But it was further the opinion of the court in this caſe, 

ut if he had exceeded his duty and aſſiſted in the wrong, that 

would be a party in the treſpaſs. 

2. By ſtat. 1 & 2. P. G M. c. 12. No diſtreſs ſhall be 

driven out of the hundred, except it be to a pound overt 

vithin three miles of the place where taken, and in the 

ame ſhire, neither ſhall diſtreſſes be impounded in different 

places, under penalty of one hundred ſhillings and treble 

damages.” ul | 

|f the perſon diſtraining impounds the cattle in another Gimbart v. 
untry, he is not a treſpaſſer; for the taking was lawful] ; Pelah. 

tit ſubjects him to the penalty of the ſtatute, 1 & 2 Fhil p ZOUTA. 1272. 


* 
Mary, c. 12. or an action on the caſe on the ſtatute of, — 
lirlbridge. | | ſon. 3 Lev. 


So treſpaſs will not lie for taking an exceſſive diſireſs ; 40. 
r treſpaſs will not lie where the firlt entry or taking was L 
val, as hexe rent being due, and there being no ſubſe- Meng, 
ent abuſe, the remedy ſhould be a /pecial action founded on 2 Stra. 857, 4 
Hat. of Marlbridge, chap. 4. For at common law a man &c. 
icht take a diſtreſs of more value than * the rent, as it * P. 86. 
s but in the nature of a pledge. ORE | | 
+ *' Treſpaſs, vi & armis does not lie againſt leſee for years Aleyn 83. 
fir cutting down timber trees, and carrying them away, and Herlaken- 
ſellng them ;” but if after having cut them, he ſuffers them 0 , —_ 
ie, lo as to give time for the property of the divided 
tel to ſettle in the leſſor, there treſpaſs will lie, for it is 
ſt one continued act, and beſides that, leſſee for years has a 
rial intereſt in the trees for repairs and ſhade ; but if the Litt f. 71. 
xe had been with an exception of the trees to leſſor, there Co. Lit. 
kſee cuts them he is a treſpaſſer, like as leſſee at will,“ “ 
nſt whom treſpaſs will lie ſor cutting trees, for ſuch acts 
nermine his will. But as againſt tenant by ſufferance leſ- 
cannot have treſpaſs before entry. e | 
but even though the trees are excepted in a leaſe for years, Glenham v. 
tit they are deſtroyed or ſpoiled by lefee's ca'tle barking or Heaby. 
Ming them, no action of treſpaſs will lie, for defendant d Raym. 
u the uſe of the ſoil, and the injury was done in doing 739 
* to which defendant had title and without his fault. 

| | 5. Wherever 
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5. Wherever the law allows an entry on the land 
* another for a particular purpaſe, as being for the good of 1} 
= public, treſpaſs will not he.” 
ne As is the caſe of highways, which if they become imp; 
Frenc ſable, as by the overflowing of a river or other cauſe, p 
P. 87. ſengers may juſtify going on the adjoiniug fields. But th 
3 28. caſe is different of a private way over the land of anothe 
e 34 For there if the way becomes impaſſable, the perſon w 

8. E. N- 1 P bo 
Taylor v. intitled to the way cannot juſtify going on the adjoinix 
Whitehead. lands. For the grant of a way is only in a particular line, x 
Dougl. 716. to the right or left, and the grantor is not obliged to repai 
Lady Hat- 6. Treſpaſs will not he againſt the owner of an eliray { 
ton v. Cotes. taking him off the lands of the lord of the manor whoh 
Camb Sum. ſeized him, without paying for his keeping: for the own 
_ 197 had the property and the lord may have caſe for tl 

Tr. peiPilis. keeping, though he might have detained him till paid, 
7. Treſpaſs will not lie againſt the maſter or ſeamen of 
Rousv. Haſ- king's ſhip or privateer for taking a veſſel as prize on 
fard, at the ſeas, which capture is afterwards found to be illegal, and il 
* n. ſhip not to be a lawful prize in the court of admiralty. F 
1749. queſtions of prize or not prize belong excluſively to thecou 
quet. Doug. of admiralty, and where it has juriſdiction of the princi 
880. queſtion, it ſhall alſo have it of the incidental ones, and} 
ſide, the court of admiralty gives damages, c. for the d 
tention, therefore they ſhall not alſo be recovered in 

courts of common law. | 

Turner add Therefore where one who had letters of marque in 
or "Ley. Dutch war took an Oſtender for a Dutch ſhip and brought 
* P 88. into harbour and libelled her as a prize and there was a 
„ tence that ſbe was not a prize, and the Oftender * libelled 


jp 
11 this 
As wh 
7 wer 
ved tl 
only 


5 | the admiralty for the damages ſuſtained by hurt the fbi iſ © 1 
ceived in port, and a prohibition was prayed on the gro arden 
that the injuries libelled for were done on land, and ſo ti But t 
an action lay at common law, but a prohibition was reful@Q iter 
as the original capture was at ſea, and the bringing her ih th 

port, in order to have her condemned, but a conſequence WP 
it, and not only the original, but the conſequences ſhould Wi 5: B. 
tried in the Court of Admiralty. the wit 
Lindo v. This queſtion received a farther deciſion in a modern caWiiting 
Rodney. Which was an application for a prohibition to the Court t pre 
Mich. 22 Admiralty, to ſtay them from proceeding to condemn god” the 
Geo. 3. which had been captured at the iſland of Eufatia by admin 1 
a 391 Rodney, the property of Britiſb ſubjects, on the ground tings i 
8. 591 hey had been taken on land. The court refuſed the prob join. 
tion, holding that an excluſive juriſdiction veſted in the Co le for 
of Admiralty, and that the courts of common law had if 7enar 
cognizance whatever. Fran iences 
4th. I ihall now inquire | | ireakin 

© 3 by 
By whom this Aion may be maintained be þ 


gr "4 
int! 


- * 
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Co. Litt. 1. To maintain an action of treſpaſs, an intereft in theſe 
4b. not neceſſary ; an intereſt in the profits is ſufficient, 4 
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who has weflura terre, or herbagium may have treſpaſs guare 
:lauſum fregit, for trampling down the graſs, Sc.“ 5 bh, 
0 if J. S. agrees with the owner'of the ſoil ro plough and Welſh v. 


d 
f th 


" i it, and give him half the' profits, J. §. may have — | 
a Ms action quare * claſum fregit, for treading down the corn, Wellsi 200. 
the 1 the owner is not jointly concerned in the growing corn, Salk. M.S.S. 


tis to have half after it is reaped by way of rent, which * P. 89. 
ay be of other things than money; though in Co Lite. Bull. N. P. 
1 it is ſaid, it eannot be of the profits t emſelves, but 835. 
n (it ſeems) muſt be underſtood of the natural profits. 
But it ſhould ſeem that plaintiff ſhould have an excluſev: Wilſon v. 
rhe or property inthe thing for which the action isbrought. agony eth. 
do where a meadow or common lands are annually di- 28. © 
&d among the pariſhioners by lot, after the portion is ſo Welden v. 
nked out, they may reſpectively maintain treſpaſs, but Bridge- 
t before. | | | | Water. 5 
1 boſſeſſion is a ſufficient title to the plaintiff in treſpaſs Cro. Eliz. 
i armis, and where a perſon is in poſſeſſion, that 1% „ 
the proper action for any injury done to the land.“ 
| For where plaintiff was affignee of a mine, and brought Harker 4 
ncir aſt on the caſe againſt defendant for taking the lead, it Birbeck. 

s held that plaintiff being in poſſeſſion, ſhould have 6" og 
ught treſpaſs vi & armis, and he was non-fuited. _ W 
A ſpecial property is a ſufficient title for the plaintiff 
n this action.? LE rn i 8 
As where a /beriff had taken goods under a fieri facias, and Tyrrell v. 


by vere forcibly taken away by the defendant ; it was ad- Taſh. 

ale ed that the * flieriff might maintain trefpaſs, though he _ Eliz. 
ed only a ſpecial property in the goods. | *P 1 
6% „The goods of the church belong to the church- 114d. 90. 
zou ardens, and they maintain treſpaſs for taking them.” Rin — 
o but the ſuit muſt be commenced while they are in office, Cro. Eliz. 
eſuſi ner their year expired they cannot commence a ſuit, 145. 179. 


in it at! j T Dent v. 
qh they may proceed in it atter the year, if commenced Þ 2 _ 
5. Baron & Feme may join in action for a treſpaſs done“ — 852. 
the wife's land, as for breaking the cloſe, c. but if it is }Cookſonv. 
ating and carrying hay, &c. the declaration ſhould lay Caſtline. 
ourt it grew on her land, or it will be bad. 33 
n goo” the rule is, that for taking things merely perſonal, * 110 
admit ad and wife cannot join in treſpaſs: but for the taking Sher. &. 
ngs in action or injuries to the land of the wife, they Cro. Eliz. 
i join. For the latter things ſurvive to the wife, but 133. 
e Co be former. 1 5 e 
Tenants in common ſhould join in an action of treſpaſs Litt. 931g. 
ences which concern their tenements in common, as | 
raking their houſes, or cloſes, feeding, waſting, or 
Jing their graſs, cutting their woods, fiſhing in their 
or ſuch like. In which caſe they ſhould have their 
Rontly, and recover their damages jointly, becauſe 
t, nin the perſonalty, and not in the realty. — 
| | | | 8 
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* p. 01. And in 33 the action ſhall go to the ſurvivor, 
Co. Litt. one of them dies. | Wes, 


193. a. And the law is the ſame of coparceners. | 
_ And if two tenants in common be of goods, as an hau 


or other perſonal thing, if one die, his executor ſhall 
tenant in common with the other. og 
Suttony. #7. Treſpaſs lies by the owner of the ſoil againſt a perſ 
Moody. for breaking his cloſe and hunting there, and killing hi; cini al. 
Salk. 556. or other animals feræ nature ; for the owner of the foil piſs 
the property of ſuch animals feræ nature, as are found 
his land, and killed, and may have treſpaſs for them, ure, 
if a hare is ſtarted and killed on my land, it is my properti ir 
but it is otherwiſe if hunted into the ground of a third pe | 
ſon, for then it is the hunter's. . 
2 Roll. Abr. 8. Before an entry and actual poſſeſſion one cannot mai 
$53. tain an action of treſpaſs, though he hath the freehold the 
law; therefore an heir before entry cannot have treſp 
againſt an abator ; but a diſſeiſee may have it againſt a d 
ſeiſor for the diſſeiſin itſelf becauſe he was in poſſeſſion, 
not for an injury after the diſſeiſin. 


5th. I ſhall now conſider the Tan v5 
PLEADINGS in this Addion. * 

P. 92. . And iſt, Thoſe on the part of the 3 
PLAN ri 50 


iſt. Cf the Declaration. 


Martin v. 1. If plaintiff ſues out a general writ of treſpaſs, . 
Kefierron. clauſum fregit, he may declare either generally, or nau 
| 8 M place where the treſpaſs was done. If the plaintiff names 
n C. B. Place in his writ, and declares on it, defendant cannot! 
the place; but if the uri? is general, and plaintiff dec 
generally, or names the place in his declaration, yet 
deſendant vary the place, and ſo put the plaintiff to his 
aſſignment. Y | | 
Lambert v. For as if the plaintiff declares, on a treſpaſs in ſud 
Strother. vill, defendant may reply liberum tenementum, and i 
- 14 proves any part of the vill to be his freehold, he mult 
ue judgment, plaintiff is therefore driven to his new all 
N. pb ment; but Judge Buller, in this caſe, is of opinion, 
pleading generally Iiberum tenementum, would be bad, 
that defendant ſhould give a certain name to his frech 
for if plaintiff ſhould alſo have a freehold in the ſame 
he may prove the treſpaſs there, and have judgment. 
Helw's v. Bur if plaintiff gives the cloſe a name, he mult pre 


nb. freehold in the cloſe ſo named. 
Naik. 4 3. 2. 00 W 
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. © Where the treſpaſs ariſes from the abuſe of an * 
s authority given by law, or a fort done ſubſequent to a 
„awful act, it is ſufficient, in the declaration, to ſtate a 
« treſpaſs generally, and in the replication the particular 
injury or abuſe.” 1 | 


4; where plaintiff declared generally for breaking his Gargravev. 
looſe, and carrying away his goods, defendant juſtified the Smith. 


P. 93. 


aking as a diſtreſs damage feaſant, plaintiff replied, that Salk. 221. 3 
ier the diſtreſs Fraun had converted them to his own Yolamdier” 


e. Defendant demurred, for cauſe that this was a depar- a 
re, but the court held it to be none; for the abuſe of the 
itreſs made him a treſpaſſer ab initio, and it would be of no Bull. N. P. 
jail to the plaintiff to ſtate the converſion in his declara- 81. 
mn, for it is no way neceſſary to his action, and if alledged 
ed not be anſwered. It would be out of time to ſtate it 
i the declaration, but it muſt come out in the replication. 
. In treſpaſs de bonis aſportatis, the particular goods, c. 
ten, muſt be lated in the declaration. | | | 
for where the declaration was in treſpaſs for taking his Bertie rv. 
generally, without ſaying what goods. After a verdict Pickering. 
the plaintiff, judgment was arreſted. 8 0 * ; 
So where it was for taking pr/ces ſuos generally. + Playter's | 
So where it was for breaking and entering the plain- caſe. 
fs houſe, and taking diverſa bona et catalla ipſius querentis, 3 Co. 38. 
urment was arreſted ; and the reaſon is this, that where P. 9a. 
declaration is ſo general, defendant cannot juſtify, for Wyat v. Ef- 
cannot juſtify as to di vers goods. 2d. That unleſs the ran ,—ĩ1 
ds are ſpecified, a recovery in this action could not bes oy 
= in _ to another action brought for taking the ſame 8 410. SC 
hut this is the caſe only where the action is founded on 
lae taking, or injury to the goods themſelves ; but it is 
itterwiſe where the taking or injury is laid only by way 
aggravation.” ?“ | 
or where the treſpaſs was for breaking and entering the Chamber- 
uuf's houſe, and throwing about and ſpoiling his goods. lain vx. 
Fas objected on demurrer, that the ſeveral goods in the Greenfield. 
iration mentioned ought to have been ſet out. But it 3 Will. 292 
over-ruled, for the ſpoiling of the goods was only laid 
#zravation of the treſpaſs and was not itſelf the cauſe 
Kon, which was the entering the houſe, and ſo need 
be ſet out. | | | | 
9 if the things ſufficiently appear by any reference 
3 ſet- out in the declaration, they need not be ſpe- 
hed.” 5 8 | | 
6 where the treſpaſs aſſigned was entering plaintiff's Layton v. 
and taking ſeveral keys pro apertione oftiorum Domus Grindall. 
. It was adjudged on motion in arreſt of judgment, Salk. 643- 
2 | | 5 ONE that ©. -- 
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P. 95.“ that the number of the keys need not be mentioned, zl coſe, ar 
being made ſufficrently certain by reference to the houſe. hould Rt 
4. ln treſpaſs de bonis aſportatts, plaintiff ſhould alway injuries 
« ſet out. 4 property in, or at leaf pb ſjefiion of the goods.” done, ca 
Burſer v. In trelpats, plaintiff declared againſt the detendant, ling 4 
Martyn. equuer cepit a per fona of the piaintiſfſ. After a verdict, ju us thel: 
Oro. Jac. 46. ment was arreſted; for he had not ſaid eguum ſuum, or thiM:iv. bet 
Jock i he was taken out of his poſſeſſion; for otherwiſe it woll So whe 
640. S. P. not appear that plaintiff had any cauſe: of action if he h eatry, the 
neither property nor poſſefſion. | with a c: 
Terry v. And this was ruled fo-in-a-{ti}} ſtronger cafe, where tu lä been: 


Stradwick, trefpais was for taking hay of plaintiff's land, and judgmei Y have | 
a Lev. 188. was arreſted ſor not taying his hay, though. the preſumptiꝗ i But if t 
was ſo ſtrong from the place from whence'it was taken. continued, 
5. Sd the declaration ſhould alſo ſtate the value of H blintiff th 
4 goads-"”---: | | te laid con 
Strode v. or where plaintiff declared for breaking and enteriſ erdig: B 
Hunt. his cloſe and carrying away his ſoil to the value of 307. laid wit 
2 Lev: 430. continuing the ſaid: treſpaſs by digging and carrying a ¹, 
from the iſt of May to the iſt of June, to his damage,” Wiſe erdict) | 
| the declaration was adjudged to be ill, for not ſetting oy be laid 
4 Bur. 2466. the value of the ſoil carried away during the continua r thoſe. 
but this would be cured by a verdict. 9. In thi 
* P. 96. 6. Plaintiff may have one writ for ſeveral treſpaſſes, ni, or th 
F. N. B. 196. entering his houſe, cutting his trees, beating his ſera d on a ge 
Salk. 219. and carrying away his goods; and theſe may be joined ent from a 
one declaration. For to aggravate the damages plaintiff i ongs to t! 
join in his declaration, that, for which he could not h been wit 
| an action, and the party injured may have his action alſo. io. So 
Dir v. As where plaintiff declared in treſpaſs for breaking “ armis, t 
: ex entering his houſe, and beating his wife. It was moved For where 
te. o. arreſt of judgment, that the wife ſhould have joined, i"! and dep 
fo ſhe might ſtill have her action for the aſſault and de Jac. 2. 
dant be doubly charged: But the court held it well; d naught, 
ſuch offences may be joined to aggravate the treſpaſs, I Charles t 
the party injured have an action (till. As in the caſe oi & if the | 
ſervant, who may have an action for His own injury, of the 
the maſter for the loſs of his ſervice. | a verdict, 
Newman v. But the plaintiff in treſpaſs, wi et armis, cannot recount 
Smith. damages for the lots of the company of his wife, or ſe 5 
Salk. 64. of his ſervant, nor ſhould. evidence be admitted to “ The d 
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head. | 8 
Co. Litt. 7. In treſpaſs the day laid in the declaration is not! 
"3: 2- terial, for plaintiff may prove defendant guilty at any! 
e BY previous to the action brought, and it ſhall be go 
„ Knoll. for defendant being once à treſpaſſor ſhall always 
Cro. Fliz. one. | 


21. * 8, In treſpaſſes of a permanent nature, in which WF "Plication 
* Monck- 9:8 . 2 * 1 h E « would 
ER injury is continually.renewed, (as by entering the pa” oy bi * 
P:thley. | | 0 * 95 
2} ' 5 00 . 
Jalk. 628, You, Il 


T R W N 


loſe, and hunting “ or ſpoiling his graſs,) The declaration * P, 97. 
zould Rate the treſpaſs with a continuando : But where the 

juries and acts terminate in themſelves, and being once 

%nz, cannot be done again, there can be no centinuando; as 

ling a number of hares, each of which is a ſeparate act. 

ut theſe are to be declared on, as done diverſis diebus et vi- Fontleroy | 

au, between ſuch and ſuch a time. 1 V. Aylmer. 
80 where there has been an ouſter of poſſeſſion and re- 5 e 

entry, the ouſter and all acts done during it, may be laid 3 

with a continuando. And where after an entry the plaintiff v. 

has been again expelled, and again recovered poſſeſſion, he Sacheverel 

nay have treſpaſs for the whole time, with a continuando.. _ Eliz. 
But if treſpaſs is laid with a continuando, which cannot be 

qntinued, exceplion ſhould be taken at the trial, for the per Holt. 

naintiff ſhould recover but for one treſpaſs, and if things Salk. 639, 

te laid continuando which cannot be ſo, it is nought after a &c. 

xrdit : But if the treſpaſs be of ſeveral particulars, and —_ * 

& laid with a continuando, and ſome cannot be laid with a Salk. 639. 

ninuando, and other of them may; the continuando (after 5 

 rerdict) ſhall be held to apply only to treſpaſſes, which 

my be laid with a continuando, and the damages given only 

or thoſe. | Za 

g. In this action the treſpaſs mult always be laid, vi et Wildgooſe 

ni, or the declaration will be bad in ſubſtance, and ſo v. Kella- 

d on a general demurrer. iſt. Becauſe it alters the judg- way. | 

ent from a capiatur to a miſericerdia ; ſecondly, becauſe, 2 636. 

longs to the juriſdiction of the county court if the treſpaſs  * "ING 
5 been without vi ef arms. „„ 

* 10. So it is matter of ſubſtance in declaring in treſpaſs * P. 98. 

el armis, to ſay, contra pacem domini regis. Cro. Jac. 443. : 
tor where the declaration was for breaking plaintiff's InclMon v. 

ſe and depaſturing it 36 Car. 2. continuando the depaſturing Surgels. 

[4 Jac. 2. * Contra pacem damini nunc regis.” It was * 

d naught, for there was no contra pacem as to the time of 

ing Charles the Second. | „ | 
80 if the treſpaſs be laid in the late king's reign, contra Day v. Muſs 

cen of the preſent, it is bad; but ſuch faults are cured kett. | 

a verdict, | rn; | 5 Salk. 640. 


2. Of the Replication. 


„The declaration in this action being for the moſt 

part general, the replication ſhould bring the iſſue to a 

crtain point, by traverſing one thing in particular!“ N 
45 where in treſpaſs for taking a gelding, defendant Cockerel v. 
«ded, that the place where, &c. was one hundred acres, Armſtrong. 
J. 9. ſeiſed thereof in fee, and that he as his ſervant, ® — N 
d by his expreſs order took the gelding damage feaſant, Ball N.P. 
fephcation of de injuria ſua propria, would be bad, for 5 
vould traverſe three or four things, viz. that the place 

* bis freehold : defendant his ſervant: the damage 
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„But the iſſue need not conſiſt of a ſingle fact, but it | 
t ſhould be on a ſingle point, though it may conſiſt of ſe- 


« veral facts.“ | 


traverſ 
the def 


Raley v. Defendant to this action pleaded to one count, © a right _ = 
— of common for his own commonable * cattle levant and ne: 
4 p couchant.“ And to the ſecond, a licence to cut down a 3 
* 99* tree to make a gate.” Plaintiff replied to the firſt, that they enn 
were not his own commonable cattle, levant and couchant, { b | 
and as to the ſecond, that the tree was not ſo applied, tra 7 F 
verſed the licence, and concluded to the country. The de þ * 
fendant demurred ſpecially to the firſt replication for cauſe EY 
that it was multifarious, compriſing three diſtinQ facts, and PLEA 
to the ſecond, for cauſe that it concluded to the country 4A 
when' it ſhould have concluded with an averment ; but as td the tref 
the firſt the court was of opinion, that the traverſe va ere / 
good, for the ſeveral facts make but one point, vis. a righW" detenda 
of common, which cuſtom neceffarily conſiſts of thoſe part place w. 
wiz. a levancy and couchancy for his commonable catt and plai 
And as to the fecond, the court held, that by the denial nor can 
the licence, and admitting all the reſt, the plaintiff put ti cation e 
ſubſtantial matter in evidence, and fo concluded rightly other ww if 
the country. OY | „tion, an 
Cary v. 3. Where plaintiff declares in treſpaſs on his poſſeſſoſ Theretor 
* — and defendant makes title, and gives colour to the plaintifi , cattle, 
1228. the plaintiff's replication, which traverſes the defen dani, and t 
Bull. N. P. title, without ſetting up any title in himſelf, but merely edi en; 
93- cluding with de ini. ſua propria, Ic. is good. For treſpa here t! 
a poſſeſſory action, which poſſeſſion is here admitted in gi d in D 
ing colour, and the replication lays defendant's title out M erhold, ar 
| the caſe, and then it ſtands on plaintiff's poſſeſſion, which WWurrcr plair 
ſufficient againſt a wrongdoer. | | ory, no log 
--— ci As where in treſpaſs quare clauf. freg. defendant juſtibef *'2. The g 
Cro. Eliz, that one J. Wright was ſeized *in fee, and demifed to hl Prion has 
288. and that plaintiff claiming by deed of feoffment had enter the entry 
*P_ 100. and been poſſeſſed. Plaintiff replied, proteſtando, that rig" ever aft 
. was not ſeized in fee, pleaded 9d non demiſit modo & fo vught for t 
And though under this replication plaintiff made no title Wl Put the 
Ws yet he recovered ; for being 1 it was {1 S 
cient to diſprove the title ſet out by defendant. 7 
| — V- 4. If plaintiff lays a day in his declaration, and det rb 
Salk. 222. dant juſtifies as to that day, plaintiff may in his replicat eral if. 7, 
ſtate another day, and it is no departure, the day being WF... _—_ 
_ material. (Ante 96.) | | 4, ent wh 
e v. For to make a departure there muſt be a varying in As when; | 
1 32 5 from ſomething materially alledged in the deo have 5 
: u ' ; | aan 
Lambert v. 5. In general, if defendant pleads that the place !5 3 " 
Stother. freehold, plaintiff may reply three manner of ways, Wi... i at 
3 14 That the place is his ſreehold, and then he mult always! nies, 0 
2. C. B. e Lo, | fonm: ither eg 
Bul. N. P. Verſe defendant's plea, unleſs he makes a new allig the had in 
93. for doch is not inconſiſtent with defendant's plea, 1 r eaſement 
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'raverſe is not neceſſary. 2. He may derive a title under 

(he defendant himſelf, and then he muſt not deny its being 

'he defendant's freehold. 3. He may ſet up a title not in- 

confitent with that of the defendant, in which caſe he may 

nverte defendant's title or not, as he pleaſes. . | | 
However the plaintiff is only put to his new aſſignment Foreman v. 

{another place, where the treſpaſs “ complained of is neceſ{- *p_ 101. 


lily local, and plaintiff can recover ſatisfaction in that poleman. 
place only. | | | | Gilb. Rep. 
2dly. 1 ſhall now confider the _ 135. 


PLEADINGS on the Part of the DEFENDANT. 

1. © A diſtinction is to be obſerved in pleading, where Anon. 
" the treſpaſs is tranſitory (as for taking goods, c.) and Salk. 643. 
" where local as quare clauſum fregit. For in the firſt caſe + 
defendant may plead generally, that he was poſſeſſed of the 
place where, and took the goods damage feaſant, ex. gr. 
and plaintiff is forecloſed to pretend a right to the place, 
nor can it be conteſted in evidence, for poſſeſſion is juſtifi- 

cation enough: But in treſpaſs quare clauſum fregit it is 
" therwiſe, for there the plaintiff claims the cloſe in queſ- 
tion, and the right may be conteſted.” | 

Therefore in this caſe, which was treſpaſs for taking plain- anon. 
if's ca!tle, defendant pleaded that he was poſſeſſed of the Salk. 643. 
ole, and that plaintiff's cattle having treſpaſſed therein, he ante. 
them; and the plea on the poſſeſſion only was held good. 
"0 where the treſpaſs was taking and carrying away his Helw 

wds in D. defendant pleaded that the /ocus in quo was his 2 a 
hold, and that he took them damage feaſant; on de- AK. 453. 
urrer plaintiff had judgment, for the treſpaſs, being tran- 

'ory, no locus in quo is ſuppoſed. 7 
2. The general iſſue in this action is not guilty, and where P. 102. 
perſon has been indicted for a treſpaſs, and has confeſſed, 2 Hawk P. 
4 the entry of cognowvit indictanentum made on the record, C 333. 

els ever after eſtopped to plead, not guilty, to an adion 


fought for the ſame treſpaſs. _ 
But the moſt uſual plea in treſpaſs is a 
| Jiuſtiſcation. PE 8 
As to this, if defendant has a ſpecial juſtification Fe Co. Litt. 
mf plead it; for he cannot give it in evidence on the ge- 282. 
tral iſſue. For 79t guilty denies the taking, but a juſtifi- 
auon muſt admit it; and ſo the evidence would be incon- 
itent with the plea.” | VV ET 
\ when in treſpaſs defendant pleaded not guilty, and Dryer v. 
ld have given in evidence the taking of the things for * 6 
land, the court refuſed to admit it; for he might have 
ted to that effect, and given plaintiff an opportunity of 
LWering it. | | 4 | | 
neither can he give in evidence on the general iſſue, ! L. Raym. 
the had in the place a right to common or to a way, or 8 „Litt 
er eaſement; Or that the 1 came through the plain- 183 5 
ON | Þ -- | | tis 
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Watſon v. tiff's hedge, which he ought to repair; or that he entered | 


Sparks. to take his emblements ; or that the yum was an highway ; 

Salk. 287- or in aid of an officer in execution of proceſs, or ſuch like 
ſpecial juſtifications. | . | 

2 Roll. Ab. But he may on not guilty pleaded to treſpaſs vi et arni, 

676-7- give in evidence, a leaſe for years, ® not a leaſe at will, (for 

Bro. Gen. , , 

I. 82. that is as a licence countermandable at pleafure) or that 


*P. 103 his ſervant put the cattle in without his aſſent. 
- " Soon the general iſſue defendant may give in evidence, 


* 1 that he is tenant in common with the plaintiff (for one te. 
Salk. 4 nant in common cannot have treſpaſs againſt the other, Lit, 
323.) But defendant ſhould plead it in abatement, that 
Jones v. plaintiff was tenant in common with another perſon ; fo 
N 1 Jointenantcy ſhould be pleaded in abatement, and cannot 
Tr. So, be given in evidence on the general iſſue. ; : 
Pais, 207. 2. In pleading a juſtification there is a difference in the 


caſes of an officer acting under proceſs of court, and of « 


private perſon. | | | . 
r 1. In treſpaſs againſt the ſheriff, it is a ſufficient juſtifica- 


Britton v. 


_ _ tion that he ſhews his writ, without ſhewing a judgment. 80 
3 it is in the caſe of his bailiff or officer, with this difference, 


Mitchell. that the ſheriff mult ſhew the writ was returned, if return- 
3 Lev. 20. able, but the bailiff need not, becauſe it is not in his power 
But in treſpaſs againſt the p/aintrf, or a mere flranger, the) 


bid. cannot juſtify, unleſs they /hew a judgment, as well as a 
execution, for the judgment might be reverſed, and it ought 
to be at their peril if they take out execution afterwards. 

Freeman v. And the caſe is the ſame of all principal officers of inferi 

Blewitt. courts, as has been laid down as to ſheriffs, viz. that the) 

. muſt ſhew * returnable proceſs returned. This was the cal 


P. 104. of a ſerjeant at mace of the ſheriff's court of London. Prin 
cipal officers ſeems to mean thoſe only who have return of writs 
Hiceinſon 2. Though an officer may juſtify under the meſne proceſs 0 
* n aàminferior court, without ſaying that the cauſe of ator 
& Hadley. aroſe within its juriſdiction, yet if he juſtifies under pro! 
Mich. 28 of execution, he ought to ſhew that the cauſe of action ar! 
Car. 2 "hs SPOT Hi: | le laid 
Bull. N. P, within the juriſdifion of the court, ox at leaft was fo 0 
83. But that would not be a ſufficient juſtification 2 the plain 
in the action, who ought to know the extent of the juriſde 

tion he applies to for redreſs, *' | f 

pinager v. 3. If defendant juſtifies the taking under a plaint Jevie 


Gale. in an inferior court, and precept to the ſheriff to take, il 
2 Vent. plea ſhould, 1ſt, If the court was not of record, ſet out 
3 85 proceedings at large, it is not ſufficient to ſay, taliter proceſs 
2. It ſhould be ” Abe that the debt aroſe within the juriſdi 
tion. z. It ſhould ſay, that the precept was directed ty 
ſaid court, not that 1. 2 out of it. rl 
Mathewsv. 4. If defendant juſtifies the taking as bailif of an inferi 
Carew. court (as the leet,) for an amercement; for an offence vil 
— 2 in the leet, it is ſufficient for him to ſay that the offence u 


preſented, for non refer! as to him, whether in fact the * 
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was committed or not. But, 2dly, he ſhould ſtate an eſreat Harding - 
by the court, or warrant from the ſteward, for that is his au- 2 | 
thority. And i the caſe of a private perſon, the plea in woes - 
caſes ſhould further ſtate. Firſt, an * amercement by the *P. 105 
jury, it is not ſufficient to ſtate an amercement generally. Franks 
2. That the amercement was affeered to ſo much. 3. That; Lev. 19. 
the plaintiff was reſiant within the leet. 85 

5. If one comes in aid of an officer, at his requeſt, he may Salk. 49. 
jultify as the officer may do, but ſuch requeſt or command is 
tarerſable: As in treſpaſs, if defendant juſtifies damage Salk. 107. 
falant, or by diſtreſs for rent, he muſt make himſelf bailif _ 
to the perſon having right, or that he did it by his com- 
mand, but the command is traverſable. 128 | 

3.“ And in general wherever a perſon juſtifies a taking 
under any authority whatever, he mult ſhew every matter 
and part of that authority under which he juſtifies.” | N 

As when defendant jultified che taking of a cloth out of a Watkyns v. 
rack, as deputy of grantee of the place of alnager, and 3 
that the piece of cloth had not the alnage ſeal on it; the 2. : 
plea was on demurrer adjudged to be bad, iſt, He did not 
liew the patent appointing the alnager. 2. That it was an 
alice which could be executed by deputy. 3. That there 
being two ſtatutes 27 H. 8. 12. & 6 Ed. 6. c. 4. which give 
apenalty for expoſing cloth to ſale without the alnage ſeal, 
be did not ſhew on which he ſued. 4. He did not ſay where 
the deed appointing him deputy was ſealed and delivered. 

And theſe caſes following have been decided as to what 
jplifications are good, and what otherwiſe. _ | 

* 1. la treſpaſs for cutting plaintiff's nets and oars, defen-*P, 106. 
cant juſtified that plaintiff and others came into his fiſhery, Reynell v. 
and would have taken his fiſh, wherefore to prevent it, he Champer- 
:troyed their nets, &c. The plea was adjudged ill on de- 8 8 
nurrer, for he ſbould have taken them damage feaſant, and] * 2k 
ot cut and deſtroyed them. | 

2. If tenant ſor life dies, his executor ſhall have conve- Stodden v. 
tent time to remove his cattle and effects off the lands: And Harvey. 
lerefore where treſpaſs was brought, and the executor Cro. Jac. 
leaded, that the cattle remained on the land for fix days, 4 

ng the time required before he could get a place for the cattle. 
was held to be good. 2 | | | 3 

3. Defendant, in treſpaſs for entering plaintiff's houſe, razler _ 
ud taking a corſelet and pike, pleaded, that he had pur- Fiſler. E 
laſed them ſrom a perſon to whom they belonged, had en- Cro. Elz. 
ted plaintiff's houſe by permiſſion of his wife and took them; 245- 

vas adjudged ill, for the wife could give no permillion. 

4. 090 in treſpaſs for taking goods, it is a good plea that Chapman v. 
e were the property of ye N himſelf, and that find- Thumble 


$ them in plaintiff's poſſeſſion, he took them again; for AG? Eliz. 
u may take his own goods where he finds them, when zag. 
u of his poſſeſſion by wrong, and not by his own delivery. 
: e e 
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5. Other juſtifications are mentioned before, as it it good 


that defendant came on plaintiff's ground in purſuit of ra. 
venous beaſts, c. Cc. TEE: 

*#P. 107. *3. © In all caſes of pleading where a juſtification is local 
or ſpecially aſſigned by plaintiff, and defendant juſtifies at 
<« a different place or in a different manner, the plea ſhould 
* conclude with a traverſe.” | 

Benjamin As in treſpaſs for taking plaintiff's cattle at Hereford, de. 

v. Heiviell-fendant juſtified the taking as bailiff of the manor of 4. a; 

Thompſon a difiringas to compel plainciff's appearance at the manor 

v. Clark. court and concluded que eft eadem tranſgreſſio, without tra- 

Cro. Eliz. verſing the place laid in the declaration; and on ſpecial de. 

504. S. P. murrer the plea was held ill, for want of the traverſe, for 
it was no anſwer to the treſpaſs laid at Hereford, that not be- 
ing excluded by the traverſe. 

„ But where defendant has been a treſpaſſer at the place 
&* laid in the declaration, though not as to the whole, or it 
is a continuation of the ſame treſpaſs ; he need not con- 
“ clude his plea with a traverſe.” a 

Riley v. As where in treſpaſs for taking plaintiff's cattle at Ted. 

Parkhurſt. ,7;9ton, defendant juſtified the taking them at K nyftor, da- 

Haas 210. mage feaſant and that he carried them to Tedding!on where 

he impounded them: on demurrer it was objected, that tl: 
juſtification was local and therefore that defendant fliould 
have traverſed the place in the declaration, ſed non allcratur 
for when the defendant fays that he impounded them 
| Teddington, if he had no right to take them, he was a trel: 
paſſer there and ſo agreeing in the place, he ſhould not hare 
traverſed. 5 | | 

* 2. © And it is the ſame where a treſpaſs is juſtified in 
„manner different from what it is aſſigned.” 

For where the treſpaſs aſſign d, was, that defendant had 
chaſed plaintiff's cattle, ita quod per fugationem intericrun!! 
Defendant pleaded that the locus in quo was held of him by 

certain ſervices, and that he diſtreined the beaſts for the 
ſervices, and put them into pound overt, where the 
periſhed by hunger by default of plaintiff, which is che 
ſame treſpaſs ; the plea was adjudged to be ill, for having 
_ aſſigned a different cauſe of the beaſts death, he ſnould harte 
| traverſed the cauſe ſet out by the plaintiff” 
I ſhall now conſider other Re FH 


*P. 108. 


Hill v. Pri- 
deaux. 


Cro. Eliz. 
384. 


Fleas in Treſpaſs. 


7 Roll. Ab. 4. Accord and ſatisfadion is a good plea in treſpaſs, but 
128. not accord alone without ſatisfaction. As where in treſpai 
| for taking plaintiff's cattle, it was held a bad plea, thal 
there was an accord, that plaintiff ſhou!d have his cat 
again, for that was no ſatisfaction. 


60 An 


« And 
« that th 
For wl 
that the t 
lund, and 
tween the 
fourteen | 
father, ar 
was held 
money, fo 
the de mai 
It was fu 
to plaintit 
by his cor 
So in pl 
nature to 
ſubmiſſion 
5. Are 
1. But 
ation bro 
that he ts 4 
treſpaſs at 
ſhould con 
2. If a 
though a 
againſt 01 
and each 
be but one 
and all ha 
And on 
treſpaſs a1 
and found 
a ml; proſe 
And on 
by two a. 
this was 1 
to an at 
elected to 
compence 
6. By ſt 


tion of tre 
that the 1 


tender ſuf) 
on or ſon 


But the 


RES As s. 


« And the plea ſhould ſhew hoev the ſatisfaction was made, 

u thar the court may judge if it is good.“ . EX 

For where to treſpaſs guare clauſ. freg. defendant pleaded Hillman v. 
that the treſpaſs had been done “ by him, and one Jane Row- 3 | 
ind, and that after the treſpaſs it had been accorded, be- g p. * 
tween the plaintiff and Jane Rowland, that ſhe ſhould abate * * 109. 
fourteen ſhillings, which were due to her by the plaintiff's | 
father, and that ſhe had abated them; on demurrer the plea 
was held bad, for it did not ſhew:how be had abated the 
wney, for it ſhould be ſuch as would be an abſolute bar to 
the demand in future, as the ſatisfaction ſhould be of value. 
|: was further agreed, that though the ſatisfaction was not 
to plaintiff himſelf, yet that being made at his requeſt and 
by his conſent, that it was good. _ | 

So in pleading an arbitrement which is a plea ſimilar in its Hare v. 
nature to this, defendant ſhonld ſhew the place where the CS 5 
ſubmiſſion was and alledge performance of his part. „ 

5. A releaſe is a good plea in treſpaſs. 2 

1. But if defendant pleads a releaſe before the time of the webley v. 
action brought, he mult alſo go on and plead with an ad/q. hoc Palmer. 
tat he is guilty at any time after. For plaintiff may prove a Salk, 222. 
treſpaſs at any time before action brought; ſo that the plea 
ſhould cover the whole time to the bringing of the action. 

2. If a treſpaſs is joint, a releaſe to one is good to all; for Cooke v. 
though a treſpaſs be committed by ſeveral, yet it may be ſued Jenner: {28 
zzainſt one or againſt all, for in treſpaſs all are principals Job. 66. 
and each is anſwerable for his fellow's act; and as there can 
be but one ſatisfaRion, * a releaſe is a releaſe of the treſpaſs *P. 110. 
and all have equal benefit. | 25 Shop | 

And on this ground, if plaintiff brings a joint action of Parker v. 
treſpaſs and the parties ſever in their pleas, and one is tried Sir J. Law- 
and found guilty and damages aſſeſſed, plaintiff may enter Hob. 70 
a ml: proſegui as to the others. | CRUST ans 

And on the ſame ground, where a treſpaſs was committed Norton's  - 
by two and recovery by verdict of damages againſt one, Caſe. Cro. 
this was by two judges to one held to be a . plea in bar Eliz. 30. 
to an action brought againſt the other. For plaintiff had 
elected to bring his action ſingle and could have but one re- 
ompene. | 5 | = 
6. By ſtatute 21 Fac. 1. c. 16. The defendant to an ac- 
tion of treſpaſs quare clauſe. fregit may plead a diſclaimer and 
that the treſpaſs was by negligence and involuntary and 
tender ſufficient amends befort the action brought, whereup- 
on or ſome of them, plaintiff ſhall be enforced to join iſſue. . 

But the defendant cannot plead tender of amends alone, Eailey v. 


for the ſtatute only gives ſuch plea in the caſe of an involun- 3 | 
ary treſpaſs and diſclaim 3 Bees "hrs 4 
treſpaſs an claimer. Ai Ab. 


7. By ſtat. 24 Geo. 2. c. 44. Conſtables not being liable o. 
for any thing done under a juſtice's warrant, that is a good Co. Litt. 
plea, : But by 7 Fac. c. 5. they may plead the general iſſue, 283. 2. 
ad give the ſpecial matter in evidence. | 880 | 
We OI 1 | - The 


TREOPA'SS. 


* 8, The ſtatute of limitation is a good plea in this ac- 
tion; it is founded on ſtatute 21 Fac. 1. c. 16. / z. which 
enacts that all actions of treſpaſs quare clauſum fregit, ſhall be 
brought within / y-ars after the cauſe of action accrued ; 
and if on any ſuch actions, judgment be given for the plaiu- 
tiff and be afterwards reverſed for error, or judgment be 


Mett. 


arreſted, the plaintiff may bring a new action within one 
year after. 


Clare v. 9. Defendant in pleading may plead !2v9 matters in Juſtif 
Froſt. cation, As here, 1ſt. The cutting down a tree for repairs, 
2. That the tree ſtopped à water-courſe, wherefore he cut it. 
I ſhall now proceed to conſider the RD 
EVIDENCE in this Action. 
And firſt on the part of the 
Plaintiff. | 
2 Black. 1. © The evidence muſt always follow the iſſue, that is 
Rep.1. no matter out of it ſhall be given in evidence which might 
% have been replied, and would have ſupported the action. 
* For the evidence ſhould only go to diſprove the facts in 
| © the plea.” | | | 
Dayrolles As in treſpaſs by the lord againſt a commoner, for ſpciling 
Oe: *and deſtroying his peat and filling up the holes, defendant 
12965. juſtified under a right of common, and becauſe that he * was 


hindered from enjoying his common, in ſo ample a manner, 
by reaſon of the heaps of peat, that he removed them and 
filled up the holes, plaintiff replied, de injuria ſua propria 
generally. And on ifſue joined would have given in ev- 
dence, that there was a ſufficiency of common lefr, but it was 
held that he could not, it not being within the iſſue. _ 
Gipperah v. 2. If the principal treſpaſs will bear an action, the pſain- 
Baſſett. tiff may under the general clauſe of alia enormia fecit, giv 
Sid. 225, 3, evidence to encreaſe the damages, any thing that will mt 
itſelf bear an action, as ex. gr. an injury ex 7urpi cauſa. hut 
what would itſelf bear an actien muſt be flated in the declara- 
tion. As in treſpaſs quare clauſ. freg. plaintiff would not be 
allowed to give in evidence, that the defendant then took 
away his horſe. For that would bear an action itſelf. But 
he might, that he entered his houſe and debauched Ins 
daughter, for that will not bear an action, but is an 1njur) 
ex turpi cauſa. ESI: 
3. If in treſpaſs guare clauſ. fregit, the plaintiff ſets ov! 
* the abuttals of his cloſe, he mull in evidence prove every 
« part of his abuttals; as if it be a parte Auſtrali of the mill 
«© of A. he muſt prave the mill there and that it was in the 
“ tenure of A. but it will be ſufficient, though there is an 
« highway between them. So if the abuttal is laid ta the 
« Eaſt, if proved to the North Eaſt it is ſufficient,” 


'S 


E112; 


2 Roll. Ab. 
677. 
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So if the treſpaſs is laid in an acre, laid with proper * P. I 13. 
zbuttals, proof of a treſpaſs in half an acre will be good, winkworth 
or the abuttals extend only to the whole acre, _ v. Mann. 

4 When the treſpaſs is laid with a continuando, the plaintiff Yelv. 114. 
ought in evidence to confine himſelf to the time in the decla -P = Gyms 
ration. But he may waive the continuando and prove a tref- 4 5 ord. 
ras on any day before the action brought, or he may give in Buller, N. 
widence only part of the time laid in the continuando. P. 86. 

In treſpaſs with a continuando plaintiff ſhould prove a re- rials per 
atry, for otherwiſe he ſhall only have damages for the firſt Pais. 232. 
try. | | 
4 a treſpaſs de bonis aſportatis, as plaintiff is obliged to Bull. N. P. 
u out the particular goods in his declaration, ſo he can only 84. 
1s the taking of ſuch goods as are mentioned in the declaration; 
br as the reaſon for ſpecifying the goods is to enable defen- 
unt to plead the former action in bar to another for taking 
e ſame goods, plaintiff ſhall for the ſame reaſon be confined 
his proof, for if admitted to give evidence of the taking of 
kings not in the declaration, he might recover twice for 
ie lame things. | | 5 | | | 
6. If the plaintiff makes a new aſſignment and the gene- Fuſton v. 
| iſue be joined on it, plaintiff cannot prove the defendant Crouch. 
ily at the p ace mentioned in the plea in bar, for by the new _ Ns 
ment, he. waives the place whereto defendant has 1 
nded. And if the place aſſigned by the plaintiff be the 
rf locus in quo pleaded by defendant yet defendant ſhould _ 

t rejoin that it * is ſo, but plead the general iſſue, no: P. 114. 
„ and at the trial he muſt have a verdict, becauſe the | 
intiff by his new aſſignment waived that place. | | 
Therefore when defendant juſtified in a place called 4. as Year Book. 
freehold, and the plaintiff by way of new aſſignment ſaid *7 H. 8. 7- 
place in which, Cc. was called B. it was held no plea to 

that A. and B. are the ſame place, for by the new aſſign- 

it the bar was was at an end. | | 

„U ſhall now conſider 


The Evidence on the Part of the Defendant. 


lf defendant juſtifies, if he proves a good title in 

mſelf, though not ſtrictly as ſet out in the plea, it is ſuf- 

tient.“ VE 

here in treſpaſs defendant juſtified the taking, by plea, Goodman v. 
the houſe of the plaintiff was held of the Earl of Nor- Ayling. 
berland, by homage fealty, ſutt of court, eſcuage uncer- Velv. 148. 
encloſing his park with pales, and rent of a pound of 

un, and he for three years rent and ſubtration of ſuit 

ed the taking; he proved, and the jury found, that he 

by homage and fealty, and encloſing his park, and a 

dof cummin, and defendant had judgment, for the 

g agreed in ſubſtance with the title ſet out, 


2. In 


1 R E 8 Y A 8 8. 


Wood v. 2. In treſpaſs againſt officers of the exciſe and cuſtoms {ili one let 
2 they may plead the * general iſſue, and give the ſpecia ud the 
2 Black. b ; : | Bs , th 
Rep. 1254. matter in evidence from thi 


& Caf. ibid. 3. Evidence of a taking under a fieri facias : For the Gif 

* p. x1 5. ference, when by an officer, and when by plaintiff or 

a ſtranger. Vid. ante pag. 77. Martyn v. Podger and Lale 
Billers. | 3 . 

Caſe of Page 4. If treſpaſs be brought againſt one fimul cum others, 

and Crook. nothing be proved againſt one, he may be examined as 

Style 301. witneſs for the reſt. 5 „ 

Having conſidered the caſes on this action and the pleac 

ings, the ſubſequent proceedings now remain, viz. 

6th. The, Verd.tt, Damages, Judgment and Coſts. 


iſt. Of the VERDICT, DAMAGES AY 
JUDGMENT... - 
| Dawkesy. 1. Plaintiff cannot recover more for damages than he h 


Pilfield laid in his declaration, But for damages and coſts togeth 
Cro. Jac. he may have judgment for more than he laid, for the f 


goods, if 
Ball be a 
years, th 
5. * 
declara 
As if t.! 
pay find 
to the r 
way tree: 
ough no 
2. It no 


This is f. 
Ir order. 
ere are da 


297% may have been ot long continuance. 5 F 6. which 
Hill & al. v. 2. In a joint ation of treſpaſs, where the jury fin lie to la 
Goodchild. jointly guilty, the jury cannot ſever the damages — under fo 
5s Burr. the degrees of guilt. And therefore where in the Cm gs chan 
2790. Pleas the plaintiffs in this action were declared againſt joiut This ſtatu 
and a verdict againſt one for one ſhilling, and again Mn the pla 

* P. 116. other for forty ſhillings and judgment; on error brou lings, by 
| into the King's-Bench, the judgment was reverſed. mole, as 
Onſlow v. © And the caſe is the ſame where there is a judgment have 
Orchard. default. For where the caſe was fo, and on a wil. "Sp 
Stra. 422. inquiry the damages were found as to one 20/. and as to The Bac 
other one ſhilling; judgment was arreſted. 3 hat in tr 

2. But this is the caſe where the defendants plead join: , nr 

for if they ſever in their pleas, different damages mare coſts i 

aſſeſſæd as to each. 5 10 the fre, 
Chapman v. For where in treſpaſs againſt three, one let n is by the f 
Houſe & al. by default; another pleaded not guilty, and the 0 "WW" ll caſes 
28tra. 1140. murred to the declaration: Before trial of the genera" "it: plaintig 
there was likewiſe a writ to aſſeſs damages on the judgn de land di 

by default, and contingent damages on the 8 a gener 

jury gave a verdict for defendant on not guilty, an hr cordingly 

100/. as to one of the other defendants, and one ſhi -  Thoug t 

to the other, and Lee C. J. was of opinion that the lun the ſtatute 

ſhould be accordingly, they having ſevered in their re dis, to caſes 

odney v. 3. So the rule firſt laid down applies only, where / | not to tre: 
Broad ing is joint. For the jury may find them ſeverall) 1 hat ig 
Carth. 20. to part, and not guilty, as to part, and aſſeſs damages , plaintiff 
rally. = 1. hf could 

Biggs v. 4. Where there are two defendants ſued jointly eg. in wh 


Greenfield. in defence, or if one lets judgment go by default, „ 
1 Stra 8. other juſtifies. As in treſpaſs for taking goods again 


Ul net hay 
 freebol] 0 
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gone lets judgment go by default, or one ® pleads not guilty, P. 117. 

nd the other juſtifies the taking as a diſtreſs, or by licence Tilly v. 

dom the plaintiff to ſell, or that plaintiff gave him the Moody, 

nods, if the defendant who juſtifies has a verdict, judgment cited Hob. | 
all be arreſted as to the other, ſince upon the whole it ap-+ ö ö 
ears, that plaintiff had no cauſe of action. ; 
. The jury in finding their verdi& may vary from the 

declaration, and find only part of what is laid.” | 

As if the declaration be for taking a ſtack of rye, they 2 Rol. Abr. 

rar find defendant guilty as to five quarters, and not guilty 584 

to the reſt ; ſo if the declaration be for cutting and taking Cro. Car. 

way trees, they may find defendant guilty of the taking, 54. 

owgh nor of the cutting. | : 

2. It now only remains to conſider the cos. 


ft. To Plaintiff. 5 


This is founded on ſeveral ſtatutes, which I ſhall take in 

vir order. The ſtatute of Glouceſter gives coſts, wherever 

re are damages. The firſt ſtatute after this was 43 Elis, 

6. which enacts, * That in actions perſonal not being for 

title to land, if the judge certifies that the damages are 

under forty ſhillings, the plaintiff ſhall have no more 

colts than damages.” | | 5 

This ſtatute was for the purpoſe of taking arway cet from | 

em the plaintiff where the“ damages were under forty * P. 118. 

lings, by enabling the judge to give a certificate to that 

pole, as otherwiſe under the ſtatute of Gloucefter plaintiff = RE = 

ud have coſts, by reaſon of the damages. And certifi- , Will. 93 

es have been granted on it, to take away plaintiff's coſts. & caſ. ib. 

1 The next ſtatute was 22 & 23 Car. 2. c. g. which enacts, 28tra. 1232. 

That in treſpaſs and other actions perſonal, if the jury: © 

ind under forty ſhillings damages, plaintiff ſhall have no 

more coſts than damages, unleſs the judge ſhall certify, 

lbat the freehold or title to the land came principally in queſtion.” _ 

by the firſt part of this ſtatute coſts were taken away 

w ail caſes of treſpaſs under forty ſhillings, it gave them 

ite plaintiff in one caſe, that is where the freehold or title 

de land did come in queſtion, the damages in ſuch caſe 

ig in general but ſmall, the land itſelf being the object. 

ccordingly theſe deciſions have taken place. 7 
Though the words of the ſtatute are treſpaſs in general, Moor v. | 1 
the ſtarute only extends to treſpaſs quare clauſ. fregit, Hall. Trin. 

5 to caſes wherein the freehold could come in queſtion, Bull. N. P 

not to treſpaſs de bonis aſportatis, or trover, or ſuch ac- — 1 

„ That is in thoſe actions, be the damages however 
„ plaintiff ſhall have his coſts, becauſe in theſe the 
ld could not come in queſtion. But in treſpaſs guare 
Aeg. in which the freehold cold come in queſtion, plain- 
all not have his full coſts, unleſs the judge ſhall certify, 
ite freebold did come in queſtion. | 


2. There 


n RK 1 „ 


*P 1 19. . Therefore if it appears from the pleadings theimſelye 


kempſter᷑ v. that the title to the land did come in queſtion, (as where 7. 
Deacon. view was granted,) there plaintiff ſhall have his ſull co; WMeberwile 
L. Raym. without any certificate. | q verdict 
ow CY So where totreſpaſs guare clauſ. freg. defendant juſtified for 5 it th 
» way, and plaintiff replied extra viam, upon which iſſue vi verd 
Higgins v. joined, and twopence damages. Plaintiff had his full comiſſﬀſ1ratio: 
3 without a certificate, for it appeared that the free hold „ Wh 
Beal 5 in queſtion. ] if they a 
Moor. 3. So that the caſes in which a certificate is neceſſarif colts, th 
2 Stra. « are, when by preſumption the freehold might come i i the /h. 
1168.5. P. « geſtion, but it is doubtful whether it did ſo or not, ſhall ha! 
e theſe caſes a certificate is required.” lings, if 

1 As when the treſpaſs was for breaking plaintiff's clo} 45 wher 
Nie ene and taking and carrying away divers quantities of peat an higriff 30 
Doug. 749. turf, damages one ſhilling. There being no certificate, plaintiff 


cauſe the 
but whe 
ule and 1 
antiff ga 
e guinea 


court held that plaintiff ſhould have no more colts than d 
mages, as the freehold might come in queſtion. 
Blunt v. So where the treſpaſs was for breaking and entering plait 
Miller. tiff's houſe, and keeping him out of poſſeſſion for a month, 
3 0 45. So where it was for breaking plaintiff's cloſe, and puttin 


2 Vent. 48. ſtakes on the land. only a, 
Hill v. So for breaking plaintiff's houſe, and deſtroying his vi fore tt 
Reeves C. B. Jow-ſhuts and bolts, ſo for cutting his trees. In all the uid have 
e caſes, the damages being under forty ſhillings, and bold mig 
*P 1 20 certificate, as the freehold might have come in queſtion i Where 
Daffy 2 8 held, that plaintiff ſhould have no more coſts th : LA a 
rin 2 G. damages. N | | 'S. 
— q 4. 8 And therefore if it appears from the pleadings ti ut a ce: 
P. 329. the freehold could not come in queſtion, the plaintiff t Ou wr 
« have his full coſts, though the damages are under ſorfEtiff ſha] 
*« ſhillings.” | er forty f 
1LordDacre, As where the treſpaſs was for breaking and entering! 6. By ſtat. 
v. Tebb. plaintiff's free warren and killing his game, and damages of terior trad 
2 Black, ſhilling, Plainciff had his full coſts, for the freebold cout relpals i 
Rep. 1151- not come in queſtion, on the right of franchiſe of free warte hall pay f 
Keen v. So where the treſpaſs was for entering plaintiff's cloſe l perſon 
Whiſtler. chaſing his cows and fowls, and damages under forty i qualificat 
Gilb. Rep. Jings, plaintiff had his full coſts. S. P. Thompſon v. Ber): i treſpaſs, 
Tn Stra. 551. | bit it ſeen 
This is the caſe of all treſpaſſes Je bonis aſportatis. lelman, t! 
which caſe of aſportavit of perſonal things, there are alwargh it leer 
full coſts. | 5 the ju 
Reeves v. 5. But there are certain exceptions to be obſerved; as f eman. 

Butler. if there are two counts in the declaration and one is debi ut 1ſt, a 
8 5 aſportatis, but in the other the freehold might come in g un the ſtat 
P- 19% tion, if the jury find damages entire, though under fon hintiff ge. 
ſhillings, plaintiff ſhall have his full coſts. For 47 Flo prove 
of the damages muſt be applied to the count, 4% non-ſy 
2 ü 4%, the tre 
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 ofport. it ſhal! carry coſts for the whole. But it had been * P. 121. 
ber wiſe had the jury found not guilty as to that count and 
| ;erdict on the other under forty ſhillings. 5 SET 
do if there are many counts in a declaration, if plaintiff Norris v. 
1; 2 verdict on one count, he ſhall have coſts of the whole 8 
eclaration. | b | | : Je 199. 
2. Where ſpecial damages are laid by way of aggravation, ** 777 
{they are e actionable, plaintiff thall have his full Stra. 194. 
coſts, thoug h the damages are under forty ſhillings. But | 
if the ſpecial damage laid would not bear an ation, plaintiff 
ſhall have no more coſts than damages under forty ſhil- 
lings, if it is treſpaſs which requires a certificate. 
As where the treſpaſs was, for putting diſeaſed cattle into | 
hintif's cloſe per quod his cattle were infected, and verdict _ 
plaintiff damages twenty ſhillings, he had his full coſts —_ 
cauſe the ſpecial damage was itſelf actionable. 4 80 7935 
hut where plaintiff declared in treſpaſs for entering his 2051 
: . A . ppleton v. 
uſe and making an affray and continuing there, till the Smith. 
intif gave him a note for 6/. verdict for plaintiff, and 3Burr.1282. 
e guinea damages. It was adjudged that the continuing 
only aggravation and no diſtinct actionable fact, and 
rreſore the damages being under forty ſhillings plaintiff _ 
uid have no more coſts than damages, beſides too the * P. 122. 
hold might have come in queſtion, | 5 
„ Where a cauſe was originally commenced in an inferior Roop v. 
rt, if removed inlo K. B. or C. B. and the damages found Scritch, 
t under forty ſhillings, plaintiff ſhall have his full coſts, 4Mod. 378. 
bout a certificate. | | 85 
+ On writs of inguiry in caſes within the ſtatute, the Sheldon v. 
atiff ſhall have his full coſts, though his damages are Ludgate. 
er forty ſhillings. oO | N 25 
by ſtat. 4 & 5 V. & M. c. 23. © Every apprentice, in- Bull. N. p. 
krior tradeſman, or diſſolute perſon, who is convicted of 329. 
atreſpaſs in fiſhing, hunting or fowling in another ground, 
ball pay full coſts. “ ifs 81 
a perſon is an inferior tradeſman, it matters not what Bennet v. 
qualification is in point of eſtate, for if convicted of Talbois. 
i treſpaſs, he ſhall pay full coſts. e f rum. 
but it ſeems not ealy to be decided who is an inferior 2 
leſman, the court being equally divided in the queſtion, Min ay. 
Wh it ſeemed the better opinion that it fhanld have been 2 WII. 70. 
io the jury to decide, who was or was not an inferior | 
leſan. „ | * . 
ut Iſt. a gentleman's huntſman is not a diſſolute perſon Pallant v. 
Un the ſtatute. zdly, The court held in this caſe, that Roll. 
Pantiff deelares ® againſt a defendant as a diſſolute per-2 Black. | 
ho proves not to be ſo, that he ſhall not for that rea- 25. PEN 
non-ſuited. For the ſtatute gives no new cauſe of 123. 
n, the treſpaſs ſued for is flill as before, and this is only 
Y d g collateral 
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| a collateral matter affecting the coſts, ſo that if the coſts xr 

under forty ſhillings, plaintiff ſhall have no more coſts tha; 
damages. 5 

7. By ſtatute 8 & 9 . Fl c. I1. © In all actions of tref 

“ paſs in which the judge ſhall certify the re/paſ; to be wil 

« ful and malicious, tho the damages are under forty ſhi 


lings, plaintiff ſhall have full coſts.” egeltior 
3 Black. And every treſpaſs is wilful where defendant han te of d 
Comm.214. notice to depart or is warned not to come on the land, „ But wh: 
does ſo notwithſtanding, and malicious where it appears to bo afidav 
done to haraſs the defendant. | ad done 
2 = 4 The certificate by the judge under this ſtate muſt be ai Haſer 
Al. 2 Wile, in court after the trial, and cannot be given afterwards. bere pla 
21. It may not be amiſs to obſerve on the object of theſe ti s in 
laſt mentioned ſtatutes; that as under ſtatute 22 & 23 Ce. 
2. The damages being under forty ſhillings, the plainti + By fl 
was deprived of his coſts, this ſtat. 8 & 9 . 3. was for ti ute are 


purpoſe of giving them to him in the particular caſe of WI. 
wilful and a malicious treſpaſs, and as the not paying of co | 
| _ was a benefit to defendant, the ſtatute 4 & 5 W. & M. 
P. 1 24. to take that away and annex coſts as a puniſhment, inc 
| of treſpaſs by apprentices, Oc. | | 
2. 1 ſhall now conſider the caſes of 


00 2⁶ to the Defendant. 


1. By ſtatute 4 Fac. 1. c. 3. If any perſon commence: 
action of treſpaſs or other actions in which plaintiff mig 
have his coſts and after defendant's appearance becom 
non-ſuited, or verdi& paſſes againſt him, defendant 
have coſts. | 5 

Grave v. But if an infant brings treſpaſs by his guardian, and 
Grave. non-:ſuited, he ſhall not pay colts. PO 2 
Oro. Eliz. 2. By ſtat. 8 9 V z. c. 11. In treſpaſs againſt ſeve 
33: if any one or more is acquitted, he ſhall have his ce 
againſt the plaintiff unleſs the judge ſhall certify upon! 
record, that there was good cauſe for making him a def 
dant. 


HE 4 
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Dibden. v. This ſtatute is confined to treſpaſs vi et armi; only . When! 

Cook. does not extend to treſpaſs on the caſe; for all fat... it is 
25tra. 1015. giving coſts are to be conſtrued ſtrictly, and cafe ij W... 

mentioned. | | tle who cl: 

3. By ſtat. 7 Jac. 1. c. 5. If treſpaſs vi et armis ot Wi, 1 te 

be brought againſt any juſtice of peace, mayor, bail who is ; 

conſtable, for any thing done by virtue of their offica., er 

they have a verdict, or plaintiff be non - ſuited or ſuffer bn, who i. 

*P, I 25. diſcontinuance, the defendant ſhall * have his double bus leſſee | 

allowed by the judge who tried the cauſe. al ejector] 

. | his title 


Lit found f 


RE 1 EVEN: 


This act has been conſtrued to extend to hinder ſheriffs 

nd deputy conſtables, though not mentioned. 5 

But the judge who tries the cauſe muſt order the paſtea to Anon. 

, marked for double coſts, for the court cannot do it after? Vent. 45. ; 
e trial. | | . 1 8 

1155 is the caſe where there has been a trial or non ſuit, the f 
ſoggeſtion that the defendant was an officer and the allow- 

Lice of double coſts muſt then be made. DD, 95 

But where plaintiff diſcontinued by leave of the court upon Peveniſh. v. 

i afhdavit that the cauſe was againſt defendant for what he Pagel. 

ad done as a juſtice of peace, the court gave him a rule 1 Bull. N 

Ie Maſter to tax double coſts which was made ablolute, for 332. 

here plaintiff diſcontinues with leave of the court it is2 Stra. 958. 

ways in payment of coſts and that in this caſe is double *: C- 

alls. | ; | 

4. By ſtatute 21 Jac. 1. c. 12. The proviſions of this 

ute are extended to chutch-wardens and overſeers of the 

Or. > f | 
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HE ACTION OF EJECTMENT. 


JECTMENT is an action whereby a term of years 
fecovered, +> 5 | 1 | 
tjectmenr is either on the title, or for non-payment of 
. When in this action the right to lands and tenements 
tried, it is called efeZment on the title, and is done in this 
anner. e 12 | 
tle who claims the land againſt him who is in poſſeſſion, 
ſuppoſed to make a leaſe for years to ſome fictitious per- 
who is tl. a ſuppoſed to be in poſieiBon, until he is 
ed either by the tenant in poſſeſſion or by ſome fictitious 

n, who is called the caſual ejector, againſt him the fic- 
Ws leſſee brings his action for the expulſion and he (the 
al ejector) gives notice to the tenant in poſſeſſion to de- 
his title to the lands, which thereby comes in iſſue, 
it found for the plaintiff he is put into poſſeſſion. 

| | 8 | 2. Ejectmen: 
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2 27. 2. Ejedment for non-payment of rent was given by ſtatue i to pe 
4 Gee. 2. c. 28. of which hereafter. 4 ruled. 
In treating of the action of eje&ment I ſhall conſider it, 


1ſt. With reference to the things for which it lies. zdh. 2d 
With reference to the perſon. 3d. Of ſervang the ejectment. - 
4th. The pleadings and evidence. 5th. Nhe verdict and thy Eject: 
other ſubſequent proceedings. 4% "of ol 4 Geo. 2 
| "i ws year's 
| Io . | | «and tf 
it. OF EJECTMENT, WITH REFERAT 
TO THE THINGS FOR WHICH IT Llts, . gn 
6 | | tor, Or 
Under this head I ſhall conſider " plainti 
: ; vos, 1ſt 
For what things Eje&ment lies. that th 
| | * cient d 
. 6 * 
Bull. N. P. 1. « An ejectment will properly lie for nothing of ub. of Sg 
99. . . e cannot deliver poſſeſſion under an execution the pre 
Therefore incorporeal hereditaments, things lying mere, ;;11 5 
in grant que nec tangi nec videri poſſunt are not properly oi. except : 
jects of this action. | 20s | a 
But to this rule there are exceptions. | « raged | 
Newman v. 1. For an ejectment will lie for common appendant or its ( mortga 
—_— tenant, but not for common pur cauſe de wats oh for the ſheriſ . don r 
i Stra. 54. by giving poſſeſſion of the land gives poſſe ion of the con 4 And 
* P. 128. mon. But common pur cauſe de vicinage is a mere permiſſion, his bill; 
prieſt v. * 2. It is enacted by ſtatute, 32 H. 8. c. 7. J 7. I ton, un 
Wood. where any perſon ſhall have an eſtate of inheritance he bring 
Cro. Car. * tithes or other ſpiritual profits, which ſhall be in lay hand ears 
301. „ that he may maintain an ejectment or other action f And if t 
Camell v. £ op; j for tith rar Hall 
Severe This ſtatute confined the caſes of ejectment for tithes , fd recei 
21. Raym. Ia hands, but it has ſince been extended to allow ejectmen ind it le 
789. for tithes where they are in the hands of the clergy. _ before be 
woodtitle 24, Ejectment will lie for land, which is part of che tin verdict 
ex. dem. highavay by the owner of the ſoil, for appropriating it! ' felling lea 
9 the uſe of the public, is not a deſertion of the propetſ recover h 
Elms. But it ſhall be recovered ſubject to the eaſement. before tl 
1 Burr. 123. 3. An ejectment for a manor generally is bad, without e colt, Ig 
Norris v. A K. the number of acres, for ſervices belong to a man ader th; 
— 8. for which no ejectment can lie. : iſt. Th 
* Challoner * 4. An ejectment for a water-courſe, or ſiream of ua, vnd as 


v. Thomas. ill, for it is fluctuating, and of which no poſſeſſion can uicſced. ; 


Yelv. 143. given. It ſhould be of ſo much land covered with water. the ſtatute 
Cro. Car] 5. And an ejectment need not be for an entire thing» Wi For where 
C Lulltean it will lie for the third part of an houſe. oo © of the 

v. Seagrave. 6. Ejectment will lie for a church. But it muſt be deal. had bes 


Stra. 695. ed by the name of a meſſuage. In this caſe, it is {aid tl bo was lefſ 
I — the curate may have a rule to defend quoad a right of en vv, I. 
wor . 

Prewſter. | 


Salk. 2 5 6, 


EFECTMEN . 


« 0 perform divine fervice, but that cafe has been over- P. 129. 


ruled. | 
2dly. Of Zjædtment for Non-payment of Rent. 
Ejectment for non · payment of rent was given by farure 


4 Geo. 2. c. 2. by which it is enacted, That when half a 
„year's rent is in arrear, and no ſufftcient diffrefs to be had. 


„and the landlord hath by law @ right of re-entry, he 


may without any formal demand ſerve à declaration in 
© getment, or afhx it to fome notorious place on the houſe 
« or lands, and in cafe of judgment againſt the caſual ejec- 
tor, or non-ſurt for not confefling Teaſe, entry and ouſter, 
4 plaintiff ſhall have judgment“ under the following pro- 
viſos, 1ſt.“ There muſt be an affidavit or proof at the trial 
that there was half a year's rent in arrear, and no futh- 
4 cient diſtrefs to be had, and that leffor had a right of en- 


try. 2 Leſſee, or any one claimirg under him, may 


" aithin ſix months after judgment and execution redeem 
" the premiſes by paying the rent and cotts, or may bring 
„ bill in equity, otherwiſe Ne will be barred for eber; 
* except as to bringing a writ of error, to reverſe the judg- 
ment in ejectment. 3. If the premiſes had been mort- 
« caged by leſſee, and mortgage not been in poffeſſion, 
1 l may within ſix calendar months after execu- 
tion redeem the premiſes on paying the debt and coſts. 
"4. And if within the fix calendar months defendant files 

his bill in equity, he fhall not have or continue arr injunc- 


lion, unfefs within “ forty days after anſwer to his bill, * p. 1 30. 


he brings into court ſuch ſum as the plaintiff or leſſor 
wears to be due, ſubje@ to the dripoſal of the court. 
And if the tenant ſhall have a decree on his bill, the leſ- 


' for fhall* be accountable only for what he really and bn 
fide received out of the premiſes: while in his poſſeſfion, 


and if leſs than the rent, leſſee ſhall pay the remainder 


before he is put into poſſeſſion. 5. But if defendant has 


'a verdict or the plaintiff be nonfaited; except for not con- 
ſeſſing leaſe entry and ouſter, in ſuch caſe defendant ſhall 
recover his full colts. 6. But the tenant may at any time 
belore the trial pay into court the rent arrear and 
colts, and thereupon. proceedings ſhall be ſtayed.” 
Under this ſtatute it has been held, 8 38 


It. * That where there has been a recovery in ejectment 


under this ſtatute, that after polleſſion having been ac- 
quielced in, the court will preſume all the forms which 
the ſtatute requires to have been rightly performed.” 


For where. in ejectment the leſſor of the plaintiff had been Doe ex dim. 
: Hitchings 


te of the premiſes in queſtion and twenty years before 


e had been recovered againſt lim by the now de ſendan e 
lo was leſſor: this cjeQinenit was brought on the. ground, Burr 614. 


You, II. that 


1 n r u. 


that the proceedings in the former ejectment had bełn unde: J. 

ſtat. 4 Geo. 2. c. 28. and that the judgment there given wa; title 

| by default, and that there did not appear that there had © tain 

* P. 13 1. been an affidavit then made by the“ leſſor of the plaintif As v 
that half a year's rent was then in arrear and no ſufficient ¶ ment to! 

diſtreſs to be had. But the court held, that the proceedings . 

being ſtated to be under that ſtatute which requires an af. Herz,! 

davit to that purpoſe, and the poſſeſſion having been fo long end fa 
acquieſced in, they would preſume all the proceedings to (rolled 

have been regular. | tutes 13 

Downes v. 2. It was formerly the practice in caſe of ejectmenti rupt's lar 
Turner. brought on an entry for non-payment of rent, to ſtay all and ere. 
Salk. 597. proceedings on bringing the rent due into court. 00 Jegal 


« And it ſtill may be done, for the caſe of ſtay of pro- But it 

* ceedings on paying the rent and coſts ſeems not to be lle; for 

** confined to proceedings under the ſtatute.” cited by 

Pure ex For where in ejectment by a landlord the tenant movediſ'"pt have 

dim. Wi- to ſtay proceedings upon payment of the rent arrear and the ſtat 

thers v. coſts; on a rule to ſhew caule, it was inſiſted for the plain do whe 

Sturdy. tiff that the caſe was not within the act, for that it was no works 

_ Np an ejectment founded ſingly on the act. but that it wa ter, an 

97. brought likewiſe on a clauſe of re-entry in the leaſe for ml ale is the 

repairing, and the leaſe was produced in court. But the ru 80 wher 

was made abſolute, with liberty for the plaintiff to procet Ws wife ha 

on any other title. 5 PUance an 

3. Under the ſtatute the proceedings will be ſtayed t mainta 

& payment of rent and coſts, but if there has been a tende af! 8c. 

before ſervice of the ejectment, or ſuing out the writ, H= heirs, ; 

* TIES are irregular, and will be ſet aſide for irregu ow 

ERS”. --- | | 2 by (ta 

PP. 13S. '* '* a where a tender of rent was made, but leſſor t m. hay 

Goodright fuſed to accept of it, becauſe he had put the buſineſs ut ly with þ 

cat ori the hands of an attorney, and after proceeded in the e from 

v. Noright. ment, it was ſet aſide for irregularity. | "ap 75 1 

2 Black | 1755 e 2 os 3 

Rep. 246. 2dly, OF EIECTMENT, WITH REF ERENC r py 

- 10 THE PERSON. :: be plain 

ESE | „ | he his powe 

Under this head I ſhall conſider ae. 1: : 

' a . _ : 55 | ö ge 5 ; an entry | 

1. By whom in general Ejedmeni may be maintain right and 

e er i intants, fe 

2. By what perſons in particular. Therefore 

5 FE. ES Bop self or h. 

3 Black. *' y..* It is a general rule, that no perſon can in any ceny year 
Com. 206. e bring an ejectment, unleſs he has in himſelf ar the ted. 

&« a right of entry; for as he is ſuppoſed to have enter Under this 

* with a good title on the land, and made a good leaſe t 1, That if 

- © his fictitious leſſee, the law will not ſuppoſe” an entry nt thin twent 


to make a leaſe, whereby the title is to be Weds : er has bet 
4 Aa . 2 ; 66+ ere f 


E. IEC TME N I. 


Therefore where it happens, that the perſon claiming 

« title to the lands, has 70 right of entry, he cannot main- 

T tain this action.“ | ; 

As where the aſſignee of a bankrupt brought an eject- Elliot v. 
ment for part of the bankrupt's eſtate, before the enrolment of e 4H | 

the aſignment of the bankrupt's eſtate made to him by the commiſ- e ; 
fners, he was nonſuited. For the aſſignment is by bargain #p 

end ſale, which under ſtat. 27 H. 8. c. 16. is ordered to be © * 133. 

exrolled within ſix months. And it is enacted by the ſta- | 
tutes 13 Eliz. c. 7, and 21 Fac. I. c. 19. that all the bank- 
rupt's lands, tenements, c. ſhall be {old by deed indented 
and enrolled ; ſo that before the enrolling the aſſignees have 
00 legal title. | : | | 

But it is otherwiſe in the caſe of common bargain and Perry v. | 
ale; for there the eltate paſſes by the contract, and is exe- Bowers. 3 
cuted by the ſtat. of Uſes. But the commiſſioners of bank. Jones 15. | 
pt have only a power which ſhould be executed according? 9 
to the ſtatute. wor OY | 

do where tenant in tail makes a feoffment in fee, and there- Litt. ſea 
by works a diſcontinuance and dies, the iſſue in tail cannot 595- 
enter, and therefore cannot maintain this action: and the 
aſe is the ſame of other deſcents which toll entries. 98 

do where by common law, if the huſband ſeiſed in right of Litt. ſec. 
bis wife had enfeoffed another and died, this was a diſconti- 594. 
<uance and took away her right of entry, ſo that ſhe could 
ot maintain an ejectment, but this is now altered by ſtatute . 
2H 8. c. 28. which gives a right of entry to the wife, or 
ter heirs, after the death of the huſband ; ſo that ſhe may 
ow ſupport this action. : 1 

do by ſtat. 11 H. 7. c. 20. it is enacted, © That if any wo- 
mau having an eſtate in dower, or for life, or in tail joint- | 
hy with her huſband, or ſolely to her own uſe, but “ com- *#P_ 12 4. 

ing from him, ſhall alien, diſcontinue, c. or ſuffer a res- WY 

covery, ſuch ſhall be void ; and the huſband's heir, or he 
ho is entitled to the lands after her death may enter, and 
ſo may maintain this action.“ | | 

2. Put though a good and lawful title may, in fact, ſubſiſt 
the plaintiff, yet he may be barred of his entry, and. ſo 

f his power of recovering by this action, under the ſtatute 

| 7ac. 1, c. 16. which enacts, That no perſon ſhall make 

at entry into lands, c. but within 1wenty years aſter his 

right and title ſhall firſt accrue, with the uſual ſavings for 

ntants, feme coverts, and perſons inſane, Oc. 3 i 
Therefore if the leſſor of the plaintiff is not able to prove Bull. N. P. 

mſelf or his anceſtors to have been in poſſeſſion within 102. 

= years, before the ation brought, he ſhall be non- 

ned. . | 

Under this ſtatute it has been held, | 3 
1, That if a declaration in ejectment has been delivered C. J ang 
thin twenty years and a trial had, whereby leaſe entry and Ca E * 
ler has been confeſſed, if on” an has been non-ſuited 573. 

Cs "4 3 in | 


E IE G TME N x. 


in that action and brings another ejectment after the twenty | 
years expired; the former confeſſion of leafe entry and ouſter 1 
ſhall not be ſufficient to ſave the running of the ſtatute 


againſt the plaintiff, for there mult be an actual entry within poſſeſſi 

taventy years. | | | the pla 

2. The poſſeſſion of the leſſor of the plaintiff within So 1 

* p. 135, % twenty years, which is neceſfary * to give him a title muſt | though 
4 be an actual poſſeſſton not a preſumpt ive or implied one. twenty 

Rich ex Therefore in ejectment for ines, the leſſor of the plaintiff * - 
is eje 


dim. proved himſelf to be lord of the mancr and that he was in pol- 
ce ve EIN ſeſſion thereof. This was held to be inſufficient, for the being ti 
v. Johnſon. mines are a diſtin poſſeſſion and may be a different inheri- 


2 Stra. 114% ” 
tance from the manor, and no entry was proved to have WI btten 
been made on them in this cafe within the twenty years. ſtatute ( 

8. C. So, alſo in the ſame caſe, a verdict in an action of trower fir either. 
Bull. N. P. J-ad dug out of the ſame mines in favour of the leſſor of the doch e 
JOS» plaintiff, was held to be not ſuſkcient evidence of poſſeſſion de an ou 
to ſupport this action; for trover may be brought on pre- bar th 
perty only without poſſeſſion.” N e the poſſe: 
profits is 


Stokes v. Fi Proof of poſſeſſion within twenty years is not only ne- 
ary to ſupport the title of the leſſor of the plaintiff, but 


other or 


Berry. ce 

Ra ſuch poſſeſſion for twenty years without interruption ſhall bea . . And 
__ der title in itſelf, to recover in ejectment without any other.. to give 
8. C. or an uninterrupted poſſeſſion for twenty years is like a d. What fl 
ſcent which tolls an entry and gives a right of poſſeſſion the jur 
which is ſufficient in eje&tment. So that though the deſen- . Fer wh 
dant be the perſon who has the legal right to the premiſes, ir years p 

yet he cannot juſtify ejecting the plaintiff who has had twen- niginal] 
ty years previous peaceable poſſeſſion. plaintiff, 4 
4. So the twenty years poſſeſſion which is ſufficient to i uthicient 
* P. 1 36. bar the ejectment or to give “a title muſt be an ade Proper evi 
s pofſejſion; for where it appears not to be adverſe, the ſla- if lo man) 
„ tate of limitations does not run.“ Ht tual ouſt, 
Reading v. As where a man ſeiſed in fee having iſſue two daughters, und for « 
Royſton. deviſed his land to his grandſon bythe elder daughter in fre was a 
Salk. 423. the elder daughter being dead, the grandſon died without 80 in eje 
| iſſue, and the heir of the grandſon who was alſo heir to tb nein ©: 
father, and the heir of the other coparcener entered and ſed to en 
tock the profits of the land by moieties for above twenty year Bl. .. For in 
ſuppoſing that the deviſe to the grandſon was void as to one iitle ther 
moiety, but it being diſcovered that the deviſe was good an entry of 
ſo that the heir of the grandſon had title to the 20 hole of 1h nes Jaw 
land; he now brought an ejedtment againſt the heir of th. ©" if an 
other coparcener, who had enjoyed the profits with him © younger 
When it was objected, that he had by bringing the ejeament s on . 
admitted himſelf to have been out of poſſeſſion for twent ler at any 
years and ſo was barred; but it was reſolved, Thar the tai, having 
tute of limitations never runs againſt a man without an 4 med if 45 

tual ouſter, that here was no- poſſeſſion whatever in the de ng by 


fendants, for the heir of the grandſon had the whole by de 
viſe, and the defendant was a mere ſtranger, and that vie 


ew 


aps I 3 > - 


two art in poſſeſſion the law will adjudge it to be in him 

who hath right; therefore as he never could have been in 
poſſeſſion there was no ouſter and the title of the leſſor of 
the plaintiff was good for the whole. | 3 

So where a man made a mortgage as a collateral ſecurity, Hatcher v. 
though the 9074gagor had * continued in poſſeſſion for above] Rum | 
twenty years, yet the intereſt having been paid for that time, . J. 
it was held that the mortgagee was not barred in bringing & Þ 

was held e 1 ang ing * P. 13. 
his ejectment, for there was no adverſe poſſeſſion, their titles | 
being the ſame. : | 3 | 

So, alſo in ejectments, by ſoint-tenanti the poſſeſſion of one Ford v. 
joint-tenant is the poſſeſſion of another ſo as to prevent the Grey. 
tatute of limitation from running againſt the title of alk. 285. 
either, 2 EL | | | 

Such alſo is the caſe of tenants in common, for there muſt Fairclam 
de an ouſter and adverſe poſſeſſion by one proved in order g. _ . 
to bar the other, or the poſſeſſion of one ſhall be held to be Sharkleton. 
the poſſeſſion of the other; for the mere taking of all the 5 Burr. 
profits is no ejectment, unleſs one drives off the cattle of the 2604. 
other or keeps him actually out after expulſion. | 2 175 

and as therefore an actual adverſe poſſeſſion is ſufficient '?*? . 
" to give a title to one tenant in common againſt another, 
6 =p ſhall be deemed ſo, is proper matter to be leſt to 
the jury.” 5 

For ak the defendant's title in ejectment was a thirty- Doe ex di 
{x years peaceable and ſele poſſeſſion of the lands, which he Fiſher a 
Higinally held as tenant in common with the leſſors of the — 5 e 
pantiff, and if the poſſeſſion was adverſe, the defendant had Cowp. 217. 
a lufticient title. The court were of opinion that it was | | 
proper evidence to be left to the jury from the preſumption 
if ſo many years ſole poſſeſſion, whether there was not an 
ual ouſter and adverſe poſſeſſion. And the jury having # P. 138 
dund for “ defendant in favour of the preſumption, a new 138. 
nal was applied for and refuſed. | 

do in ejectment by tenants in common, an entry by one Smales v. 
dant in common ſhall be good for all, for he ſhall be ſup- Dale. 
ſed to enter according to his eſtate. = * 
* For in general where two perſons claim by the ſame Co. Litt. 
title there ſhall be no adverſe poſſeſſion, fo as to toll an 243. 
entry of the one, but the entry of the other be at all | 
nes lawful,” „ 

As if a man dies ſeiſed in fee, leaving iſſue two ſons and it ags, 
de younger enters by abatement and dies leaving iſſue who 297. 
ers on the land, in this caſe the eldeſt ſon his heir may 
ter at any time on the iſſue of the younger, for the younger 
n having entered on the land (hall be preſumed 7s have 

ned it as heir to his father, and the elder ſon or his heir 

aning by the ſame title, his entry ſhall be lawful. : | 


o 


120. 


FC 


| | But1 
Page v. So where defendant made title under the ſiſter of the leſ. inder 2 
Seltby per for of the plaintiff, as her heir, and proved that ſhe had en- the mot 
3 joyed the lands for above twenty years, the court held it in- any not 
Suſſex 1680. ſufficient. For her poſſeſſion would be conſtrued to be by Narr 
Salk. MSS. courteſy and licence irom her brother to preſerve che inheri- I vil, 
Bull. N. P. tance and not to make a diſheriſon. But it the brother had WI ten en 


102. ever been in poſſeſſion and the ſiſter had oulled him, this had all is lia 
| been ſufficient after twenty years to have given a title to her ragee's 1 
heir. ä | TY prels, 01 
*P.I 39. „ Therefore where one party claims under or through e .,...2..c, 
* other there ſhall be no adverſe poſſeſſion in ſuch caſe ſuff-· ¶ Herefort 


« cient to give a title.“ 3 | 5 ithout: 

Biſhop v. As if a cottage has been built in defiance of the lord and And if 

Edwards. a quiet poſſeſſion had for twenty years, it is a good title ignee a. 

per Powel within the ſtatute as againſt the lord; but if it was built a ſanent 

Ju OSS firſt with the lord's permiſſion or any acknowledgment badi ne mort; 

'** 93" Gnce been made (though it was one hundred years ſince) the vill, and 

ſtatute will not run againſt the lord, for the poſſeſſion of a aterance 

nant at will for ever ſo many years is no diſſeiſin, there mull aſcin o. 

be a tortious ouſter. | ; elbe m 

„% And wherever an adverſe poſſeſſion 1s relied on, i! But if 

© ſeems that there ſhould be proof of an actua] ouſter, for brings his 

e preſumption of adverſe poſſeſſion from circumſtances ba nent of | 

« © not be ſufficient.” | 7. 

1 Roll. Abr. As if defendant ſhould prove receipt of rent by a ſtrange ment to 

6:9. it is no evidence of poſſeſſion, fo as to take it out of him dee th 

tit. diſſeiln. hom the right is; nor even though he makes a leaſe to ti a. who 

Built. N. N tenant by indenture reterving rent unleſs he has made ai:.. life, p: 
MF. actual entry; and it is the fame though the tenant declare plainti: 

that he is in poſſeffion for the flranger, though it may ere or 

proper evidence to be leſt to a jury, eſpecially if the ſtrange keld, that 

has any colour of title. = 55 Bat the re 

Goodright And note, That where the ejectment is grounded * lot execat 

ex dim. claule in a leaſe giving a right *ot re-entry ter non-paymeny, pros 2 

P. 140. of rent, adaal entry is there not neceſſary. OT roof of p 

* 2. As jo the particular perſons who may maintain this ado! am in the 

Cator. t. © The mortgagee may maintain this action to obtain potent proo 

Doug! 460.4 ſeſſion of the mortgaged premiles or eſtate. : „ But in 

| « But a diſtinction is to. be obſerved where the ejectme may ime 

© is againſt the fenam of the lands under a leajſe many ejectment 

« tot/e mertgage and where againſt the mortgagor humic IJ deceaſe t 

againſt a tenant in poſſeſſion under a leafe or demie ma even oo 

«©. ſubſequent to the Mortgage.“ 5 be caſt, 3 

Per I. W . lands are $i 10 years and aſterwards mortgage e. 

Mansfield. the tenant's poſſeſſion is protected and he cannot be turnt 3d. Cen 

Doug:s 269: out by the mortgagee : but the courts now permit the moni: then he 

ure v. g , 


Hewkins, gagee to proceed by ejectment againſt the tenant 1 

quot. Doug. ion if he has given notice to him before the e g 

_ does not mean ts diſturb his poſſeſſion, but only requires the 
to be paid to him and not to the mortgagor. | 


I Captas 
tor thong 
ener, 
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But if the ejectment is againſt the mortgagee or his tenant Keech. v. 
nder a leaſe made ſubſequent to the mortgage; in ſuch caſe _ 3 
the mortgagee may recover the premiſes abſolutely without _ 
any notice whatever to the tenant in poſſeſſion. For as by 
the mortgage the mortgagor becomes ſtrictly a mere tenant 
at will, no notice is ever given to him to quit; he is not. 


en entitled to the crop as other tenants at will are, becauſe P. 141. 


al is liable to the debt, on payment of which all the mort- 
ragee's title ceaſes, He therefore has no power either ex- 
rrels, or implied, of making leaſes not ſubject to every cir- 
cumſtance of the mortgage. Under theſe circumſtances, 
therefore, he is at all times liable to be put out of poſſeſſion, 
without any notice or demand whatever. | 


And if the mortgagee aſſigns the mortgage, and the aſ- Smartle v. 


ſienee aſſigns to another, this laſt aſſignee may maintain an Williams. 


reiment for the mortgaged premiſes. For on the execution of Salk. 245. 


the mortgage deed, the mortgagor becomes as tenant at 

vill, and by the aſſignment, though he becomes tenant at 
france, yet his continuing in poſſeſſion can never make a 

liſeiſin or diveſting of the term, and ſo an ejectment can 

rell be maintained. | 5 | | 

But if after the day of payment elapſed, the mortgagee Anon. 
rings his ejectment, the court will Ray proceedings, on pay- Stra. 413. 
nent of principal, intereſt, and colts. | | | 

2. * The deviſee of a term of years may maintain eject- 

ment to recover the term deviſed, but it is neceſſary to 

" ſhew the aſſent of the executors to the deviſe.” 

45 where leſſee for years deviſed his term to his executor, v. 
vr life, paying 50l. to J. S. remainder to the leſſors of the Holmes. 
pantif, The executor died, and his executrix poſſeſſed i Stra. 30. 
bericli of the term; on ejectment being brought it “ was P. 142. 
beld, that the executor took the term as executor, and ſo 
But the remainder over to the leſſors of the plaintiff was 
bot executed, and that it was therefore incumbent on him 

vprove a ſpecial aſſent thereto as to a legacy. But upon 

roof of payinent of the 50/. legacy, charged upon the 

erm in the hands of the executor, that was held to be ſut- 

cient proof of the aſſent, and plaintiff had a verdict. 

But in the caſe of the deviſe of a freehold, rhe deviſee C iur. 
may immediately and without any poſſeſſion maintain an 249. b. 
ejectment, for the lands deviſed. For after the teſtator's 
deceaſe the law caſts the freehold on the deviſee, and 

eren thould the heir enter and die ſeiſed, and a deſcent 

be caſt, yet may the deviſee enter, and ſo maintain an 
tectment; for otherwiſe he would be without remedy.“ 

zd. Cenuſee of a ſtatule merchant may bring an cjectment, Wocd v. 
then he muit prove a copy of the ſtatute, and % returns painter. 
the capias /t lacius, the extent & liberate. 1 Per Blen- 
tor though by the return of the extent an interctt veſts in cowe, at 


te, ret the actual poſſeſſion is under the H erate. Dorcheter, 
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_ _ 1 ſuch right of poſſeſſion this action is not main. WI * But 
A | all ev! 
© FIVE? +4 < Tenant by elegit may maintain this action to be put in- oh 
v. Wood. © to poſſeſſion under the elegit.” | | by the al 
2 Salk. $63: But he ſhould prove the judgment, the elegit taken ont on 4 tha 
8 - it, and the inquifttion and return *thereon, by which the land 1n. 
Buli. N. p. in queſtion has been aſſigned to him. And it fhould appear vr, but 
104. that the elegit had been lawfully executed; for if more than titious ac 
*P x 43.2 moiety has been extended, the execution is void. and an WW ted. 
}Ld. Raym. ejectment cannot be maintained on it, nor the poſſeſſion re. Fo c 
18. covered on this title. | As wh 
Putten v. I But in executing an elegit the ſheriff is not bound to deli- WW bopric, 
— ver a moiety of each particular tenement and farm, but a M eture by 
Den. ex valued moiety of the whole; for as he is to deliver poſſeſicn WM naintain 
les: by metes and bounds, by fuch means only can a complete w. If - 
Taylor v. execution be made. | | a ejectm 
by bing *;. If a rent charge be granted to any one, with a proviſo H vill, ye 
ls 56. that if the rent be in arrear that it ſhall be lawful for the Hue copyh 
*Jemott v. grantee, his heirs and aſſigns, to enter and hold the lands Wiſhes. 
Cowley. out of which the rent charge is granted, till he fhall be fi-WM But in ſ 
3 Saund. tisfied of the arrears, this ſhall give to the grantee of /«. bolder is 
Sid. 421. t charge ſuch an intereſt, that . may maintain an ejeè- ie manor 
8. C. 3. ment for the lands; for the law does not give to any body Wckirly has 
an intereſt without a remedy, and if grantee has a right to uud eve 
hold _ 1 he ought to have this action by which ite of an 
may be gained. | | n againf 
1 6. The committee of a lunatic cannot bring an ejeAment 71 0 ff 2 
Hob. 21g, his own name for the lands of the Junatic, it ſhould be in tee this a 
Anon. name of the lunatic, for the intereſt and eſtate ſtill remain i 1 802 
Ach 16. the lunatic, and the committee is but as bailiff. bold, wl 
"P. 144. And for another reaſon, that the committee of a lunatic tAnd in 
Knipe v. cannot make leaſes of the lunatic's * land, and ſo canne as lord 
WA 30. make the neceſſary demiſe in ejectment. lord. anc 
"Es Be Who infant may maintain an ejectment, but he mulWWWitt:d a fe 
Windham, name a good plaintiff, who may be anſwerable for the colts Wed not } 
1 Stra. 694. 8. Executors may maintain ejectment for land let to hein ed for the 
2 Stra. 932. teſtator for years, if the teſtator is oufred, for by Rat. 4 Ed. 4 (if the ej 
nm FR 6. an action is given to executors for goods taken out 0Wyholder 
/ wo 95. a. their teſtator's poſſeſſion, and the act extends to this cafe, bei u prove 
2 Vent. 20. Cauſe the term itſelf is recovered. not be ſ 
So if the executors themſelves of leſſce for years are ouſtedi d:lcended 
4 Co. gc. a. they may either have a ſpecial writ on the caſe (F. N. B. gt he had 
Reg. 97) or maintain an ejectment. | proved, f 
per Lord So if the ſpiritual court grant an admini/iration pendent if ang] en 
Hardwicke lite, ſuch an adminiflirator may maintain an ejectment. Mes woul 
2 Atk. 286- 9. When a corporation aggregate bring cjectment, the Wore admit 
ſhould give a letter of attorney to ſome perſon to entefr, and Unt if a e 
Bull. N. P. ſeal a leaſe on the land, for they cannot enter and demie 0 to anoth 
98. the land as natural perfons, and fuch demiſe ſhould be de be admire: 
3 — a er was ad 


clared on. | 
2 « Py 
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« But it ſeems doubtful whether this now is neceſſary; at 
all events it is cured by a verdict.“ | : 

For where in ejectment the plaintiff declared on a demiſe patrick v. 
by the aldermen and burgeſſes of Bury. But without ſetting Balls. 
mt, that the demiſe was by deed, or under the ſeal of the corpo- L. Raym. 
n. On a writ of error brought this was aſſigned for er- 436 | 
cor, but it was held to be well enough; for this being a fic- P. 145 
tous action, the demiſe need not now be ſet out to be by 
deed. . | . 

o corporations ſole may bring ejectment.“ Ree v. 

As where the copyholders of a manor belonging to a bi- per 
copric, during the vacancy of the ſee, committed a for- Comyns, 
ſatüre by cutting timber, he ſucceeding bi/hop was allowed to at Oxford, 
maintain an ejectment. | | Bal. N. Þ 

10. If a copy holdor is ejected by his lord, he can maintain 88s. 
a ejectment againſt him, For though he is called a tenant,.., f. 
x will, yet it is according to the cuſtom of the manor, and ' TEE. 
e copyhalder cannot be put out while he performs his ſer- 
ices. | Anon. 
But in ſuch caſe it ſeems to be neceſſary that the copy-1 Leon. 4. 
lader is warranted to make leaſes either by the cuſtom of Goodwin v. 
tie manor, or by licence of the lord, in which caſe he may py, <a 
turly have this action. | 8 ; G 335 828 

and even without a cuſtom to warrant ſuch leaſes, in the Spark'scaſe 

. . e Spark's caſe 
e of an ejectment, the copy holder could maintain this ac- Cro. Eliz. 
ion againſt all perſons except the lord. | 676. 

iS if leſſee of copybolder is ejected by a ſtranger he may C Copyh. 

ve this action | — 
Wits 21 SY . . | ok. E 

80 allo the lord ſhall in this action recover the copy- ,* * 140+ 
bold, where the copy holder has committed a forfeiture.” + Mew ich 
fand in ſuch caſe where the plaintiff makes title in the leſ- dy ger 
ras lord of the manor, he ought to prove that his leſſor +Peters ex 
lord, and the defendant a copyholder, and that he com- dim. | 
ited a forfeiture, but the preſentment of the forfeiture Biſhop of 


red not be proved, nor the entry, nor the ſeizure of the,” . 
d for the forfeiture. „ 


the ejectment is brought againſt the leſſee for years of a Surry, 1707 + 
holder (relying on the leaſe as a forfeiture) the plaintiff Bull. N. P. 
ult prove au actual admittance of the copyholder, and it Bun N. P 
[not be ſuthcient to prove the father admitted, and chat 10. Eh 
delcended to the defendant's leſſor as ſon and heir, and 

a he had paid quit reuts: for an actual adinittance ſhonld _ 
proved, for nothing veſts in him before admittance and 

Lachial entry, ſo that a leaſe made under thoſe circum- 

aces would be void, for a copyholder cannot make a leaſe 

re admittance, except to try @ citle. _ | 
Unt if 2 copyhold is ſurrendered to one for life, remain | 
to another in fee, the admittance of the tenant for life mate 5 
de admittance of him in remainder, though he himſelf Cro. Jac.31. 
er was admitted, for both make but one eſtate, „ 


f 
4 
& 


21 
* 
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Jurden v. So where a widow is entitled to her freebench after tj. 
Stone. death of her huſband, ſhe may maintain an ejectment before 
Hutt. 18. admittance, for it cometh out of the huſband's eſtate, 

F. 147. «But in the caſe of a ſurrender, no complete title veſts iu 


Willon- the ſurrenderee till admittance, for till then it remains in 


na 
rules, 
rule on 


fhould 


Sond. the ſurrenderor, and if he dies it is ſo much in him that his do w 
ries heir may maintain ejectment. > ejectme 
Holdfaſt ex Burt if a ſurrender is made, the admittance ſhall relate o ierlelf 
Clapham that time, fo that ſurrenderee may recover on a demiſe Jai good 8 
Hill.27G-3. between the time of ſurrender and admittance, p at : 
og Re: 3d. OF SERVING THE EJECTMENT. e 
mY 1. If it is known where the tenant lives, he ſhould bel... wa. 
Savage v. perſonaily ſerved with the ejectment, if he does not live on udo. 
Doe. the premiſes for which the ejectment is brought. And 12 
n in this caſe where the attorney for the plaintif wt of th 
knew where the detendant lived, but did not ſerve him, it Wa ment per 

held to be irregular. | | u the ho 

8. C. So the debt. of ſtatute 4 Geo. 2. c. 28. are That the leſ $6 leat 
Bull. N. P.“ for may without any formal demand or re-entry ſer ; cent ſer 
declaration in ejectment, or in caſe the ſame cannot be en 

gally ſerved or no tenant be in actual poſſeſſion, then aff ty, 1 

* the fame upon the door of any demiſed meſſuage, or i malt be 

* caſe there be no meſſuage, then upon ſome notoriouf tem.“ 

4e place on the lands.” ; And the 

In proceedings therefore under this ſtatute, or at com "Sn 

mon law, the leſſor of the plaintiff mult proceed by peut he 15 

„ ſonal ſervice if poſſible.“ 5 th the cc 

* P. 148. And therefore e. the leſſor of the plaintiff in 2 Poets 
Savage v. proceeded, as if the poſſeſſion was vacant, that is by ſealing... "4 
Dent. 4 leafe as ona vacant poſſeſſion, delivering an ejectment an b leaſe, e 
ante. ſigning judgment, and it appeared that at the time, tho hut in fu 
the lefſze had quitted the houſe and removed his goods 2 wot 08 


family, yet that he had left ſome beer in the cellar, this v. 
held to be ſuch a poſſeſſion as to make the proceedings whic 
had been as if the poſſeſſion had been vacant, irregular, an 
bey were ſet aſide. 8 | 
Doodright f By But if the tenant himſelf cannot be found, then _ 
ex dim. on a wife or ſervant on the premiſes ſhall be ſufficient, 1 « 
Wadding- the wife it is ſufficient, but if the ſervice is on the ſervan 


12 10 ve, in that caſe there ſhould be fome acknowledgment from the i 
ruUtout, . 


em; for i 
den he mi 
5. It the 
bign day 
ad within 
t if the de 
* Other ter 
tion made 


lack, nant that he received it. | 8 | and whe 
ea] As where the ſervice was on a ſervant, and the gry" F of Mick 
Anon. à letter to the leſſor of the pluintiff's attorney acknow w out doin 
Sake. 25.6. the receipt of it, and begged his interference, to pr \ When hi 
the plaintiff's leſſor from proceeding. _ ur gned ji 
3. So in all caſes where the tenant cannot perſona ea lets a 
„ ſerved, the court will by rule of court order partic; a 
*© ſervices of the ejectment to be good, ſo as to give a g% 9 his land]! 


„ judgment to the plaintiff.” 3 | 
3 here on affidavit that the tenant in poſſeſſion had 
ſconded, and that a declaration in ejectment had been cri 


mM, under 


EK nightly 
ex. dim. 
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in a perſon in the houſe, and another copy fixed to the pre- P. 149. 
niſes, the court thought it ſufficient ſervice, and made a Collins v. 
leon the tenant in poſſeſſion to ſhew cauſe why judgment Punch. 2 
hould not be entered up againſt the caſual ejector. ae en 

So where the rule was to ſhew cauſe why the ſervice of the pn ex 
vetment which had been made upon a woman, who called dim. 
terfelf M. Campbell (then in the houſe) ſhould not be deemed Tyrrel v. 
good ſervice, and why the leſſors of the plaintiff ſhould not Penn. 
he at liberty to enter up judgment againſt the caſual ejeRor.* Murr g 
This rule was made abſolute on an affidavit, that M. Camp- 8 
ll was either not at home or denied, but that a copy of the 
mle was affixed to the door, and another thrown in at the 
window. | | | 8 8 9 : 
do on affidavit that one Hawkins and his wife both kept Goaight | 
cut of the way, to prevent their being ſerved with the eject- Methold 5 
nent perſonally, a rule was made that ſervice on a ſervant Wright. 
n the houſe of Hawkins ſhould be ſufficient. 2 Burr. 

{9 leaving the ejectment at the houſe was ruled to be ſuf- 1161. 
cent ſervice, it appearing that the ſervant had refuſed to lu marg. 
receive it by order of his maſter. YOougies 82 
{4. lf there are ſeveral tenants of the premiſes, there, Stra. 758. 
mult be a declaration in ejectment delivered to each of; gull. N. P 
them.“ We ; | 98, pa 
And the perſon who ſwears to the ſervice of the ejectment, 1 Ill. pr. 

k . p Lill. Pr. 

ut ſwear poſitively that ſuch a *one is tenant in poſſeſſion Reg. 499. 
tat he red the indorſement to him, and acquainted him 
i) the contents thereof; and upon this affidavit the plain-p x 50. 
moves for judgment againſt the caſual ejector, which is = 
anted unleſs the tenant enters into the uſual rule to con- | 
leaſe, entry, and ouſter. _ | 
hut in ſuch caſe, though the title is the ſame, the court gmith v. 
not conſolidate the declarations, and make one iſſue of Crabb. 
em; for it would be making the plaintiff go on againſt all, 2 Stra. 1149. 
den he might be ready in ſome of chem only. 4 e. 
j- it the declaration in ejectment is delivered before the 
vn day of the ifſuable terms, the tenant is bound to 
4d within eight days in that term without · further notice: 
dit the declaration is not ſerved before the eſſoign day of 
: other terms, the party is not bound to plead without 
don made, and a rule obtained in theſe reſpective terms. | 
nd when the declaration was delivered after the eſſoign Anon. Salk. 
fot Michaelmas term. The plaintiff let that term paſs *57* 
out doing any thing, and allo Hilary term, till the Jaſt 
' when he moved tor a rule to plead, and for want of a 
4 tigned judgment: The court ſet it aſide, for when the 
ut lets an whole term elapſe, he muſt give a new notice. 
b By ſtat. 11 Geo: 2. c. 19. The tenant muſt give notice 
" his landlord of any declaration in ejectment ſerved on 
in, under penalty of three years rent.” 


But 
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* p. 151. But this ſtatute does not extend to caſes where the ejec 
Buckley v. ment 46 brought by the nortgagee to be put into poſſeſſion « 
Buckley. the mortgaged premiſes, without diſturbing the leſſee's pol 
Fag. 27 G. ſeſſion, but only to have his attorament. The ſtature only «x 
1 tends to caſes where the ejectment is on a title adverſe to th; 
| of his landlord. „ Bos, 
Doe w. Rue And where the tenant had not given notice to his langlar 
ex dim. of of the ejectment, and there was judgment againſt the caſi 
Troughton ejector, the court ſet aſide the judgment, and ordered th 


go w 
x whon 
e firſt 01 
15 inſiſt 
bat the e 
laintift's 

0 demiſe 

00 was C 
ay is a fie 


og tenant to pay all the coſts to the leſſor of the plaintiff of © but it 
885 the landlord s entering into the uſual rule to try the ue plaintiff 
Jones v. or the landlord may bring a writ of error, which will be Wi kr in g 
t:dwards, ſuperſedcas of the proceedings under the ſtar. 11 C. 2. auf precede 
2 Stra. 1241. ſtay the proceedings. | 3 | Ad if 
After ſervice of the ejectment defendant ſhould, in ca; to ex 

he means to defend the title, appear and confeſs leaſe euii Ne the t 

and ouſter, which brings the title only into iſſue, alter which 4. © 1 

the plaiatitf is to declare. pps 

| DT aſe mad 

4th. OF THE PLEADINGS on the Part of M de the 

- PLAINTIFF. | 16 

iſt. With reſped to the Things for which this Aion lies. but thou 

; iſt. ** The declaration ſhould always be according to tn: this bei. 

P. 152.“ plaintiff's title, and ſet it out “ as it is, and thew a g. For 

and ſubſiſting one in him at the time of the ejectucaM laid pr 

„ brought.” | Po | Ut has hi 

Roe v. Wil- For where leflor of the plaintiff had but three years of Wiſes on a 
liamſon. leaſe to come, he made the demiſe in ejectment for fire yea ed him, 

2 Lev. 140. and had a verdict. Judgment was arreſted, ſor the ve de demi; 

term declared for is recovered, which here would be {or WF tera ar 

longer time than he was entitled to. Sed Q. of this cal where 

Vid. poſt. pag. 158, Bedſord v. Dendien. | ember, 2 

% And therefore the demiſe by the leſſor of the plain ember 

% muſt always be laid after his title has accrued.” : ie grour 

Goodgain v. For where the plaintiff declared, That the ſaid J. it, the, 
Wakefield. (the leſſor of the plaintiff) on the 24th day of June had dime laid 

1 Sid.7- miſed the premiſes to him, to hold m the ſaid 24th OF" 

a Fs June, by virtue of which on the day and year laſt mention where p 
1 Stra. $50. he had entered.” This was held to be bad, for, from b. 174 2, 

ing excluſive, che leaſe did not commence till the 25th N 
June, and ſo plaintiff had laid the commencement of ed him. 

leaſe beſore his title accrued. But it would be good in nent way 

| plevin. | Bs | 1 was nc 
Paſt v. But where the ejectment was brought by a poſthumoſi quoted, 
Baſſet. child, and the demiſe laid from the death of his father, I dcing la 

Dec. Hardwicke was of opinion that it was good, and that & ected, a 

174%  fendant was eſlopped to ſay, that leſſor of the plaintiff ug the le 

Bull. N. P. not born at the time of the demile laid, by at. 10 & 11 4 the pla 

195. 3. c. 16, | | 9 1 80 day of. 
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« 5 where the anceſtor of the leſſor of the plaintiff, un-“ P. 153. 
x whom he derived, died at five o'clock in the morning of Roe ex dim. 
e firſt of January, and the demiſe laid was on that day, it Wrangham 
x inſiſted, that as the law admits no fraction af a day, Y. Herſey. 
jat the eſtate for the whole day was in the leſſor of the3 WII. 7. 
lintif's anceſtor, and ſo that leſſor himielf had no title 

demiſe at the time laid. in the. declaration, ; but the chjec- 

un was Over - ruled, for the allowance of the fraction of a 

kris a fiction iu law, which never does wrong. N 

gut it is not neceſſary to lay any day certain upon which 

plaintiff entered, it is ſufficient to lay a demiſe, and then 

ay in general, hat he after ward entered. For fo are the 
precedents,” | FE 5 | 

And if the term demiſed to the plaintiff is expired, or Roe dim. 
lr to expire, before: trial, the court will upon motion en Lee v. Ellis. 
ge the term, though, former practice would. not allow it. ee. | 

d. © The declaration ſhould ſtate the ejectment by the 84 + 
&fendant, as done, ſubſequent to the. date of the ſuppoſed  * 
laſe made to plaintiff by leſſor of the plaintiff. For other- 

wife the ejectment, which, is: the injury complained, of, 

would precede. the time of the accruing. of the plaintiff's 

itle, and ſo there would be no eat en action.“ i 

ut though this is the right and proper form. of declaring, 

this being a fictitiaus. action, it is not fatal if laid other- 

. For * caſes have accurred in which the ejectment has P. 154. 

n laid prior in point. of time ta the demiſe, and yet the . 
ut has held it to be good; that is, where the plaintiff, de- 
yes on a certain demiſe, and that defendant. afterwards 
ded him, and then under the. /c:z. mentions a day prior 
the demiſe, in which. caſe, the. leis, being inconſiſtent with Bull. N. P. 
fterwards, ſhall be rejected. as ſurplulage. . 106. 

s where plaintiff in ejetment. laid his. leaſe on the; &th.of Adams w. 
ember, 2 Jac, and that. defendant, pallea ſciz, on ile fourth Goole, = 
ſeptember, 2 Fac. did eject him. Objection, being taken Cre. Jae. 9 
the ground of, the, ejectment being laid, precedent to. the. | 
nile, the, court nevertheleſs. hald the, declaration good, 

ume laid under the /ciz, heing. incanſiftent. and. regug- 

t. 

a where plaintiff in ejectment. declared. on a. leaſed, dated Swimmer 
th, 1742, TO hold from the 8th of. Jauiuii before, andex dim. v. 
Lofierwards,, viz. on the, 28% of. January defendant. had 23 
ed him. It was. inſiſted for the defendant, that che ff wen. 
ment was laid before the plaintiff's title under the leaſe, Bull, N. P. 
ch was not made till the firſt of February, and 1 Sid. 7. 106. 
quoted. But the court held, that the day of the eject- | 

It being laid under a widelicet, was ſurpluſage, and ſhould. 

ſeſected, and that afterwards ſhould relate ta the time of 

ng the leaſe. | 1 5 

i the plaintiff in his declaration need mention 1 par- Merrell v. 
e day of the ouſter, fo that it appears to be before the Smith. Cro. 


action 135: 311: 


R T 


* P. 1 8 5. action brought, and after * the term commenced 3 though 


in the precedents a certain day 1s always laid. By 

. * "Theſe are caſes of repugnancy before a trial, but relied 

* yerdi& will cure almoſt all repugnancies, except ſuch ai fr it. 

« alfe@' the 1ie,”: © f | | | « B 

Small ex As where plaintiff declared on a leaſe made in he hire; 4 tity 

__ N third year of the reign of king George the Third, which was an «F 

Cole & impoſſible time, the ejectment being in the firſt year of thai" nd 
Skinner. king, plaintiff had a verdict, and this being moved in arreſ “ pat 


2 Burr. of judgment, the court held it to be amendable. 


1159. „ But if the fault goes to the title, or is in the proceſs As w 
« it is not amendable.“ | cres of 
Goodtitle v. As where in the declaration delivered to the tenant ine; of 


Meymot. poſſeſſion, the ſaid James inſtead of John was ſaid to ente 
28tra. 12 fl. hy virtue of the demiſe. The court refuſed to amend it, fo 
they conſidered it as proceſs. And juſtice Wright cited 
caſe of Hill. 15, G. 2. where the premiſes were laid to lie | 
Twickenham and Iſleworth, er one of them, and the court r 
fuſed to let the plaintiff amend, by ſtriking out che disjune 
tive words, | 
4. The declaration in ejectment ſhould ſtate a certa 
% quantity, and the nature of the land to be recovered; 
«arable, paſture, Fc.” 3 
Ed. Savill's For where the ejectment was for a meſſuage and clo{ 
Caſe. containing three acres, and verdict for the plaintiff, 


tle to by 
was fot 
art of it 
erecoy 
But thi 
an he dec 
$ deciar 


11 Co.55. judgment was arreſted, for it was not ſufficient to ſtate Her no n 
*P. 150. quantity only, * without alſo ſetting out the nature as ara 80 
meadow, e. | | 1 8 1 tara rij 
« And ſo it is not ſufficient to ſet out the nature onl;, wi what his 
© out alſo ſetting out the quantity.“ kor whe 
Holdfaſt v. For where the ejectment was for a cloſe of meadow, cap" the 2: 
Wright. Pariridge's Lees, containing ten acres, more or leſs. Its 9. who 
3 G held to be ill for not ſhewing the preciſe quantity. elion for 
Bull. N. P. + And ia like manner, where the ejectment was for i allignec 
109. Cloſes of arable and meadow, called „ contain bat if he 
+ Knight v. twenty acres in D. Upon not guilty pleaded, and ver It recover 
{raged for the plaintiff, the judgment was arreſted, becauſe it Lord M 
u. 454, not ſhewn how much there was of one and how much gh bur f 
the other. | | | bon in ef 
For an uncertainty in theſe reſpects in the de clara re in 
cc js an incurable fault.” | | „hut a 
Burbury v. As where the ejectment was for ſeven meſſuages ert dot requ 
Yeomans. ments, the declaration was held to be ill, for the un merly. 
Sid. 296. tainty of whether they were meſſuages or tenements. be lands tc 
Goodright though in a modern caſe the demiſe was ſo laid to vp" Peril.” 
8 Ja meſſuage or tenement, and the court were well incl Lerefore 
| ary to get over the objeQion, yet they held themſelves bo e been 
3 Wilſ. 23. by former deciſions to adjudge the uncertainty to be here it 
| curable. ES > It was 
50 for bog 
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But if the ejectment was for one meſſuage or tenement, Per Twit- 
alen the Black Swan, it had been * good, for the laſt words 2 2 
fx it to a ſufficient degree of certainty. | *P . 255 

« But plaintiff is not bound to declare for the exad@ quan- 157% 
« tity which he has a right to recover.“ | ED 

« For he may declare for any indeterminate quantity, 

« znd the form now uſed is ſo, wiz. one thouſand acres of 
„ raſture, Fe. And he ſhall recover according to the 
« quantity to which he proves a title.” | | | 

As where plaintiff declared in ejectment for one hundred Guy v. 
res of land, and ſhewed his leaſe in evidence, which was Rand. Cro. 
ly of forty acres, and it was contended that he had failed E 23. 

n his caſe, for there was no ſuch leaſe as that on which he 

ad declared: But it was ruled to be good for ſo much as 

345 compriſed in the leaſe, and for the reſidue, that the 

ry might find him not guilty. ES 

$ if the plaintiff declares for any thing, and proves a 2 Roll. Ab. 

tl to but a moiety, he ſhall only recover ſo much: as where 14, 

was for an houſe, and the proof only went to ſhew that np takes 8 

ut of it was built on the plaintiff's land by encroachment. Blackman, 

erecovered ſo much as was ſo built on his land. 3Lov. 334. 

But though plaintiff may thus recover in ejeAment %s Doe exdim. 

mn he declares for. Vet if he proves a title e more than he Burgeſs. v. 

declared for, yet he ſhall not recover it; for he can re- 3 . 
SEE . . . - 326. 

Irer no more than he goes for in his declaration, 3 

go though plaintiff declares for a time longer than be P. 158. 

tr a right to recover, yet he ſhall recover according to 

what his title really is.” ; „ 

for where plaintiff declared on a leaſe for ſeven years Bedford ex 

Im the 25th of March, 1765. In proof it appeared that dim. 

who was ſeiſed in fee, had demiſed the premiſes 833 

tion for ſeven years to D. in 1763, and that he in 1764 Sittinzss 

d aſſigned the unexpired reſidue of his term to Carraihers, after Frin. 

that if he recovered in this action, under this demiſe, he 89 2 

It recover for two years longer than he had a title, But _ N.P. 

Lord Mansfield, if the leſſor of the plaintiff has a title“ 
ugh but for a week, he ought to recover it, for the true 
lion in ejectment is, who has the poſſeſſory right. And 
retore in this caſe plaintiff ſhould recover accordingly. | 5 
hut a very exact deſcription of the nature of the land 1 BER. 629. 
not required, and greater latitude is now admitted than 
Tmerly. Becauſe the leſſor of the plaintiff is to ſbew _ 
he N to the ſheriff, and to take poſſeſſion of them at 
o „„ 
herefore deſcriptions of certain kinds of land of local 
lave been held to be good. e „ Lord Kil- 
where it was for one hundred acres of Mountain in Ire- dare v. 


It was held to be good. . | Fiſher. _ 

80 for bog in the ſame kingdom, 15tra. 71, 

99 for older carr in Norfolk. 5 : ee - 
Peterſon. 


ud in many other inſtances. | 
| | | Sth. In 2 Stra. 1053. 


FE T ENT; 
* P. 159. sth. In ejectment for tither, under Ratute 33 H 8, t; 


; not ſufficient to declare fir ali and every hind of withes in fue terally 
2 a pariſh, it ſhould ſpecity the particular nature and 44%, ll —- 
Cafe. of hay, wool, Sc. In like manner as in deelaring for he gra: 
— it is neceſſary to ſhew the. quality, for the words of the i 10 

er e to that effect. 5 ad. 

— BY . 80 the ejectment ſhauld ſtate the demiſe to have beer 

613. * made by deed.” 2 i 
Angel v. For where the ejectment was for tithes, not laying by 1. 4 
Rolfe. deed, the judgment was reverſed. 2 | „(de m: 
» Keb. 376. adly, With reſpe to be perſons who may maintain ii, This 
ion. 3 DS « fing le 
N If the declaration ſtates the demiſe to the plaintif te zur if 
be of ſeveral leffors, it muſt appear that each had a tit ae 
t the whole of the land or premiſes demiſed, or the decla Cle can 
„ration will be bad. For if one has not an int ereſt in th . 
| * whole, he cannot be ſaid to demiſe it.” | vector, 2 
| Treport's 1. Therefore where in ejectment the plaintiff declared 0 ir ut co 
Caſe. 2 leaſe made by A. & B. and on not guilty pleaded, the I A 
6 Co. 14. b. found a ſpeeiul verdict, That A. was tenant for life of il re 
lands in queſtion, and B. had the remainder in fees. and tha Cher 
„ A. was living. On this finding, it was n fo pear ar 
S. P. plaintiff, for it was not the leaſe of 4. _ the no nten for 
| of A. during his life, and the confirmation of B. ; ain th 
* P. 160. * 2. Therefore, on the ſame principle, if ene ats wer 
Mantle v. mon join in @ leaſe of their land to bring an 2 it v 2. Whe 
Wollington. he bad. For they are in by ſeveral titles, and there rel be foe. 1 
Cro. Jac. 166. freehold is ſeveral, and conſequently each cannot demile th” is n 5 
Co. att. whole. So that there ſhould be a diſſime t count on. the demi ual entr 
Fatty of each, or they may join. in a ele d. third. perſon, Ine 
ex dim ſuch perſon may make a caſe to try the title. 1, Wy fu 
Worthing- $ But eint tenants may join in a leaſe to try the Ut ; tlheref 
ton v. Weſ⸗ ejectment. for being ſeiſed per my et per tous, each has at e 
* «Walk to the whole, and ſo his demiſe: of it! is good. 1 tie demiſe 
Moore v. || And for the ſame reaſon co-parceners may . 5 an act 
Furſden. to the plaintiff in ejectment; but the uſual: mo 8 him title, a 
Show. 342. oin in a leaſe to a third perſon, who demiſes of le had thes 
1 4 plaintiff; for a demiſe of all the parts is a demiſe of but he. 
; | | 6 ; de lands 

© Wil. 4 (5:46 Huſband and wife may joint in a leaſe to the plain nent in 0.7 
8. C. in ejectment, without ſaying that it was by deed, chou be deſenda, 
Boner v. formerly held to be neceſſary. 8 ped that 

Ld. Raym. + 4. Where the leſſor of the plaintiff —_— I Whcient to 
728. under a copyholder, he muſt ſhew, that by the colon) the cite 
2 Keb. 700. the manor, that the copyholder may let ſuch : „ In oth, 
+ Wiſcot's years. And if this be not ſet out: in the greys” ſufficient, 
* 61. the count be granted, it ſhall be eſteemed a leaſe ab roRen, it 
1 Walls v: mon law, which a copyholder: cannot make. For wher 
Tartridge. le leſſee, 01 
C10. Elz. Proof, ot an 


469.747. uh 


Vo II. 
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+, If plaintiff declares as adminiſirator he may declare ge. *x p. 161. 
terally that adminiſtration was granted by the biſhop of Porrell v. 
—, vithout ſaying that he was ordinary, or had the right Collins. 
of granting adminiſtration. | | | vey Eliz. 


d. OF THE PLEADINGS o the Part of the 
DEFENDANT. 


1. * The tenant in poſſeſſion muſt apply to the court to 
„be made defendant, in the room of the caſual ejector. 

This is done by rule of court, on condition of his confeſ- 
ing leaſe entry and ouſter,” | | 

But if the defendant does not appear at the trial and con- Turner v. 
ſeſs leaſe entry and ouſter, the plaintiff mult be non-luited ; Says 
A be cannot prove any of theſe requiſites; and then upon 18 88 
return of the poſtea, judgment is given againſt the caſual 
tector, and it is indorſed on the poſtea that the nonſuic was. 
fr mt confeſfſing leaſe entry and ouſter. Upon this plaintiff is 
entitled to have his coſts taxed againſt the defendant, and if 
they are not paid, an attachment will go. 822, 

If there are ſeveral defendants, and ſome of them do not Claxmore v. 
zpear and confeſs leaſe entry and oulter, a verdict will be mT 
uten for them, and then plaintiff ſhall have judgment Augen e. 
gainſt the caſual ejector for the lands of which theſe defen- Ellis v. 
lants were in poſſeſſion . | ; Knowles. 

2. Where the ejectment is for lands, a have heen paſſed * Barnes. 

h a fine, the confeſſion of leaſe entry and ouſter by the te- =_ a 
unt is not ſufficient, the leſſor of the plaintiff muſt make an P. 162. 
ial entry, and ordering one to deliver a declaration in 3, 
tectment to the tenant in poſſeſſion will not amount to an jenbin v. 
entry ſufficient. 855 x | Prichard. 
Therefore where to avoid a fine, leſſor of the plaintiff Mich. 30 
made an entry, but having«þrought his ejectment, he laid C. 2: C. B. 
lie demiſe hree mouths before his entry. It was adjudged 1 N. F. 
it an actual entry being neceſſary to avoid a fine, and give 35 : 

im title, and he having laid the demile before his entry, that 8 
le hid then no title, and ſo could not recover. 25 pew ag E 
But where leſſor of the plaintiff made an actual entry on 2 Stra. 

lie lands in September, 1744, and laid his demiſe in eject- 1086. 

nent in October of the ſame year, though a fine was levied by Muſgrave 
Pe deſendant of theſe lands in Eafler term, 1745. It was ad- ex dim. 
Wed that the entry being precedent to the fine, that it was Hilton v. 
hficient to enable leſſor of the plaintiff to make a leaſe to g. _ 

y the title. | Wins | | : Wil 14. 
la other caſes the confeſſion of leaſe entry and ouſter is 

' ſufficient, as if the ejectment is brought tor a condition}, oy 

" broken, it is ſufficient.” a 
For where the ejectment was brought by the leſſor againſt Little v. 
be leſſee, on a condition of re- entry for non-payment of rent, Heaton. 


wol ol an actual entr t s hel . Salk. 259. 
__ ual eatry and ouſter wa he d to be not ne Bonzi. 466: 


You Il. | G Sg 


E I R M r u A M . 


* p. 163. So where the ejectment was by on: tenant in common again} 
Oates ex 4#0her, proof of an actual ouſter was held to be not neceſ. 


* 


dim. 


Wigfall. v. 


Brydon. 
3 Burr. 


1895. 


ſary, and that the confeſſion of leaſe, entry and ouſter vas 
ſufficient to prevent a non-ſuir. 

But in the caſe of tenants in common if in fact there haz 
been no actual ouſter, the defendant ought to apply to the 
court not to compel him to confeſs, or permit him to do it 


Buller N. P. ſpecially; which the court will do, where it is only matter 


109. 


Ford v. 

Gray. 
Salk. 286. 

Reſ. 


of account, and the only ouſter is by pernancy of the pro- 
fits, without an actual obſtruction of the other to occupy. 
And the levying a fine by one jointtenant is not an ouſter 
of his companion. | | 
In delivering the opinion of the court in Goodright v Cater, 


Bull. N. P. Dougl. 468, Lord Mansfield ſays, that in the caſe of a fir 
Edit. 1775. ny, is an actual entry neceſſary to be proved. But the re- 


102. 
quot. 
Dougl. 
468. as an 
authority. 


porter makes a quzre, and that the doctrine is contrary to 
Lord Mansfield's own doctrine in Burr. 1897, where he men- 
tions, that an actual entry is neceſſary 10 prevent the operati;n 
of the ſtatule of limitations; and Dormer v. FTorteſcue in 
Dom. Proc. is there given as the authority. So thar it ſeems 
an actual entry in the caſe of the ſtatute of limitations is 


neceſſary. 


By ſtat. 4 Ann. c. 16. /. 16. it is further enacted, © That 
* no claim or entry ſhall be ſufficient to avoid a fine levied 
„ with proclamations, unleſs the action be commenced with 
in one year after making ſuch entry or claim. And to 


*P,16 44 avoid the ſtatute of limitations, unleſs the * action has 


Anon. 
Skin, 412. 


Fitchet v. 
Adams. 

4 Stra. 
1128. 


© been commenced within the ſame time.” _ 5 
And as to what hall be a ſufficient entry, it has been de- 
cided. | | 5 

1. That in this caſe, where a fine had been levied, th: 
leflor of plaintiff proved that he had gone to the houle in 
queſtion, and at the gate ſaid to the tenant, that he was 
heir of the houſe and land, and forbad him to pay any more 
rent to the defendant, but nt he had not entered the bouſt, 
when he made the demand. On which it was agreed that 
the claim at the gate without entering the houſe was inſufficient. 
Then it was proved that there was a court before the houle 
and which belonged to it, and that though the claim was i 
the gate, yet that it was on the land, and not in ihe fired 
and that was holden to be a good entry, and clearly to {vp 
port the ejectment. I 

2. So where a ſtranger made an entry on the premiſes, 0 
behalf of the leſſor of the plaintiff, but without any authiri! 
from him at that time, claiming from him under a will, bu 
the leſor of the plaintiff aſſented to it before the day laid in il 
demiſe ; the court were clearly of opinion that the entry v3 
ſufficient to ſupport the ejectment, tought on the title, ti! 
ſubſequent aſſent having eſtabliſhes the validity of the fir 
Entry. | 8 | 
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2. It is enacted by ſtatute 21 Geo. 2. c. 19. That where 
« 4n ejectment is ſerved on the *tenant, that the landlord may ꝶ p. 165. 
« by leave of the court make himſelf defendant with the tenant _ 
« in polleſſion, in caſe he appears: But in caſe the tenant 
« will not appear, judgment ſhall be ſigned againſt the ca- 
« ſual ejector. But upon the landlord's entering into the 
common rule, as the tenant ought to have done, the court 
© will order a ſtay of execution upon ſuch judgment till fur- 
« ther order.” | 8 | | | 0 
Under this ſtatute, it has been reſolved, + 
it. © That the landlord has under the ſtatute à right to 
de made a defendant if he applies, but it is optional in 
« him to do ſo or not.“ 5 | 
For where the plaintiff moved, that the landlord might Underhill 
de joined as a co- defendant with the tenant in poſſeſſion, the v. Durham. 
court refuſed the motion, on the ground that they could not Salk. 256. 
do it without his requeſt. | 3 | 
And in another caſe, where the landlord moved to be lbid. 
made a defendant, the plaintiff oppoſed it on the ground 
that the landlord was a member of parliament. But per 
Hit, he muſt be joined, and we cannot compel him to waive 
ls privilege. : | TOs „„ 
2. * No one can be admitted as x defendant under the 
ſtatute, unleſs he is the afual landlord, or one who has 
been in poſſeflion. For this might encourage mainte- 
nance,” RI | 
Therefore where a man deviſed his eſtate to J. S. and #P 166 
de heir brought his action of ejectment againſt the tenant, * _ : 
j. 5. (he deviſee) applied to be admitted a defendant, and ot 
as retuſed, for he was not actual landlord. | | I. 
So a mor/gagee, who had never been in poſſeſſion or re- Mich. 29 G. 
wed the rents, has been refuſed to be made a defendant. 2. C. B. 
And in caſes of vacant poſſalſion no perſon claiming title Bull, N. F. 
be let in to defend, but he that can firſt ſeal a leaſe on?? 
e premiſes mull obtain poſſeſſion. N 9 = 
But this rule is not to be extended farther than to pre- Woodw. v. 
rent mere ſtrangers from being admitted as defendants.” Williams. 
Therefore a purchaſer of a reverſion, which ſeemed to be a Trin. 13 
tended title, and where no rent had ever been paid, was - 3 
d to be inadmiſſible as a defendant. 185 os N 
Lut in this cafe, which was a diſputed title between the 1 Barnes. 
4 by eſcheat and the heir, neither of whom had been in 122. 
lelfon, the court reſolved, that the title ſhould be tried, f Doe ex 
dordered the ejectment to be brought by the lord by ef dim. 
4, and that the heir ſhould be admitted to defend either mom ws: 
me or with the tenant in poſſeſſion. _ | | Hill. 1761. 
+ Though the defendant confeſſes leaſe entry and ouſter, quot. 3 Bur. 
liz may deny that he is in poſſeſſion of the premiſes, for 1291. 
| BE; 0+: | which I Fairclaim 
: 2 | ex. dim. 
Fowler v. 
Shamtitle. 


„ T 


o which the plaintiff goes and put the plaintiff Supon provin 

3 it, and if he cannot, he ſhall be non- ſuited. : 
1290. And where the landlord has been admitted as defendant, 
Black. the plaintiff muſt prove that the defendant or his tenants are 


Rep. in poſſeſſion of the premiſes in queſtion. For the rule is, 


357.8. C. that the landlord ſhall defend for the premiſes only, whereof 
smith ex. his tenants are in poſſeſſion, and the party does not admit 
dim. himſelf landlord of any premiſes which the plaintiff may 


Taylor v. make title to, but to ſuch only as were in poſſeſſion of his 
Mann. ä | 


den ſaid, that if there be but one defend 
Bull. N. P. But it has been ſaid, that if there be but one defendant 2 


10. tenant in poſſeſſion, that the plaintiff need not prove him in 

c. poſſeſſion, becauſe if he was not why did he enter into the 
rule. 

3 So it is ſaid in this caſe, that where the huſband is leſſor 

Jeſſe v. of the plaintiff, that the wife may be made a defendant in 

Bacchus. ejectment. As where the plaintiff's title was by a pretended 

M. 30 C. 2 intermarriage, which was controverted. 


7 37 2dly. I ſhall now conſider more particularly certain plz; 


Ho. which are good in this ation. ; 
nFenwick' Fiſt. © That the lands for which the ejectment is brought 
Caſe. « are ancient demeſne, is a good plea in abatement.” 


Salk. 257- But the plea muſt (tate, that the lands are held of ſuch; 
tAlden's manor, which is ancient demeſne, not that hey are parcel 
Caſe. the manor. * For though the manor is ancient demeſue, ye 
5 Co. 105. a. the manor and the demeſnes of the manor are impleadabl 
Barker v. in the king's courts and at common law, and not in th 
Wick. lord's courts, for that would be to make the lord judge it 
Salk. 56. his own cauſe. But lands held of a manor, which is anciet 
P. 168. demeſne, are impleadable in the court of ancient demeſat 
and there only. F. V. B. 11 mm. 1 Roll. 324. 
Prittle v. Therefore if the lands are copybold and ancient demeſne 
the ejectment for them muſt be tried at common law ; fe 
— copyhold lands cannot be he/d of a manor, but muſt be par- 
of if. | 
& So the plea ſhould ſtate the manor to be ancient demeſnt 
Doe ex dim. For where in this caſe the affi davit on which the plea v 
Ruſtv.Roe.grounded, only ſtated, ** That the lands ſtated in the d 
2 Burr. claration were ancient demeſne, and held of the manor ( 
dess. Gcdmancheſter, without ſaying that the manor was ancie 
demeſne, it was adjudged to be bad and inſufficient. f 
this plea being to oult the courts above of juriſdiction, 
can only be done by ſhewing another which has, and that 
by ſtating the manor to be ancient demeſne. Beſides ! 
eltate of the leſſor of the plaintiff ſhould appear, for it 
has only a ter, he cannot ſue in the courts of ancier! 
| meſne. | „ i 
Hatch v. But this being a dilatory plea to the juriſdiction of 


Cannon. 1 as” 5 
J Wil, 51. <0urt. mult always be verified by affidavit : 
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* 2, If the plaintiff after iſſue and before trial enters into * P. 169. 
part of the lands in diſpute, the defendant may at the aſſizes Moor v. 
plead this as a plea puts darreign continuance, in bar of plain- Hawkins. 
if's ation : But it is at the diſcretion of the judges if they Yelv. 180. 
will admit it; but if they do, it ſtops the trial, and the 
plaintiff is not to reply to it at the aſſizes, but the judge is 
to return it as parcel of the record of N Prius. . | 

3. Accord and ſatis faction is a good plea in ejectnent. Henry Pey- 

+ For ejectment ſuppoſes a treſpaſs, and they are ſo inter- ce Caſe, 
woven, that they cannot be ſevered, and in all actions which 2900771” 
ſuppoſe a wrong vi et armis, and where a capias and exigent ,28. S. C. 
lay, accord is a good plea. 

4. General eſtates in fee ſimple may be generally pleaded, Co. Litt. 
but the commencement of eſtates tail, and other particular 303. b. 
eitates, ought to be ſhewn, unleſs where alledged only by 
ray of inducement. So the life of tenant in tail or for lite 
dught to be averred. | 

As where to treſpaſs for ſpoiling plaintiff's graſs, defen- John's v. 
ant juſtified, and derived his title under one Knight, who Whitley: 
a; befoll entitled to the remainder of a term for ninety-nine eme 
arg, without ſaying any thing more or how derived out Dally. : 
* tee: The plea on ſpecial demurrer was held to be _ 562. 
bad. | | en gg | F. 

do no one can in pleading make title to a copyhold, un- Shepherd's 
ils he ſhews a grant thereof, it * is not ſufficient to ſay, Caſe. 
that ſuch a one was ſeiſed in fee or in tail, &c.” _ Car. 

Nete, If judgment in ejectment be ſigned in a country #þ 170 
cauſe for want of a plea, but no poſſeſſion delivered, a judge n Toe 
a his chambers, at any time before the aſſizes, may compel Salk. part 
the plaintiff to accept of a plea, but if poſſeſſion has been | 
llivered, he is without remedy. 1 


' OF THE EVIDENCE. 


As in this action each party claims a title to the lands, I 
ball conſider : | 1 


Ihe Evidence for the Plaintiff and Defendant together. 


. In ejectment the plaintiff muſt recover by the ſtrength. 

of his own title, not by the weakneſs of his adverſary's, 

for whom poſſeſſion is a good title. The plaintiff muſt 

therefore always ſhew a good and ſufficient title in himſelf, 

or he cannot recover.” | 

Therefore where in an ejectment under two ſeveral de- Rot edin. 
uſes, a witneſs for the plaintiff proved that one of the leſ- e 

rs of the plaintiff had aſſigned all his intereſt in the pre- Oy 5 
ues to the other by a deed then in court, but the plaintiff re- , Burg. 
ed to produce his deed, upon which a non-ſuit took place ; 1464. 
by this evidence all title was taken away from one of the 

tors of the plaintiff, and there was no proof of the con- 

fence to the other, and ſo no proof of auy title in him. 


9 


N 
8 


.* 
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* P. 171. * 30 that it will be ſufficient for the defendant in ejed. 
Bull. N. P. ment to prove & fille out of the leſſor of the plaintiff, though 
_ he can prove no title in himſelf ; but if he proves one out 
of the leſſor of the plaintiff, it muſt be a good and a ſy). 

& ſifting one elſewhere.” | | | 


Ibid. As if defendant was to produce an old leaſe of one thou- 
ſand years to another of the lands in queſtion, that alone 
Ante. would not be ſufficient, unleſs he proved poſſeſſion under ſich 


leaſe, within twenty years, for that time is of itſelf a title 
to defendant. | | „ 
Wilſon v. So if defendant produces an old mortgage deed, whereon 
Witherby. intereſt has not been paid, nor mortgagee entered, againſt 
2 in the title of the leſſor of the plaintiff, who claims under the 
ent. «ps e 
Per Holt. mortgagor, this will not be ſufficient to deſeat the leſſor of 
Bull. N. P. the plaintiff, becauſe that no intereſt appearing to be paid, 
110. the court will preſume that the mortgage was ſatisfied: But 
if the defendant can prove payment of intereſt upon ſuch 
mortgage after the time of redemption, and within twenty 
years, it will be ſufficient to non, ſuit the plaintiff. 
Farmer ex 80 where the defendant produced a mortgage deed for 
dim. years of the anceſtor of the leſſor of the plaintiff, upon 
Earl v. Ro- which was this indorſement, Received from Mrs. . 0, 
ons gool. on the within written mortgage; and I do hereby re- 
2 Wilf. 26. <> , | 
Bull. N. P. leaſe to the ſaid M. O. and diſcharge the mortgaged pre- 
110. S. C. miſes of the ſaid term of five hundred years.”—On a caſe 
* P. 172. reſerved, the court were of opinion, 1%, That * theſe words 
amounted to a ſurrender. 2dly, That ſuch ſurrender might 
be by note in writing, within the ſtatute of frauds; and, 
3dly, That ſuch note in writing was not required to be 
ſtamped. The courts therefore held, that the defendant 
ſhewed no ſubſiſting title againſt the leſſor of the plaiutif 
under this deed, and the plaintiff therefore recovered. 
Buller N. P. And though leſſor of the plaintiff in ejectment mult 
112. e ſhew a good and ſubſiſting title in himſelf, yet in the calc 
« of Lade, bart. v. Holford, Paſch. 3 Ges. 3. B. R. Lord 
« Mansfield declared, that he and many of the judges had 
« reſolved never to ſuffer a plaintiff in ejectment to be non- 
& ſuited, by a term flanding out in bis own truſtee, or by H 
« ſetting up of a ſatisfied term by the mortgagee againſt tt 
* morigagor, hut that he would direct the jury to preſume it 
* to have been ſurrendered.” _ | | 
«© And where ſeveral matters are neceſſary to give a com- 
© plete title, plaintiff muſt prove all thoſe requitites.” | 
Harris v. Therefore where in an ejectment for a rectory, and plan 
Stroud. tiff proved the taking of the tithes only, but not an ent 
Latch. 62. into the glebe, he was non-ſuited. 4} 
3 For if an ejectment is brought for a rectory, the plainti 
Philips. ought to prove that his leſſor was admitted, inflituted, ai 
1 Sid. 220. inducted, and had read and ſubſcribed the thirty nine ar lic 
and had declared his aſſent and conſent lo all things contain 
| | E 
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* in the book of Common Prayer. But he need not prove a* P. 173. 
title in his patron ; for inſtitution and induction on the pre- 
ſentation of a ſtranger is ſufficient to bar him, who has 

right in ejectment, and put the rightful patron to his guare 

impedit. | 

65 he muſt alſo prove preſentation, and inſtitution alone is Heath v. 
cot ſufficient evidence of prefentation, though it was recited "Y l 
in the letters of preſentation, eſpecially if induction and poſ- Sid. 221. | 
ſeſion has not followed. ö 8 "£4 8. C. 

But quære, if proof of a verbal preſentation would not be Bull. N. P. 
ſufficient. 5 . 10%. 

However where the plaintiff derived under an old leaſe Earl ex dim. 
for one thouſand years, made the 5th of Eliz. he produced Goodwin v. 
the original leaſe, and proved poſſeſſion in himſelf, and thoſe m_— | 
under whom he claimed ſince 6th of Ann. and proved one 2 
meine aſſignment in the 16 Fac. 1. The plaintiff was non- | 
ſuited at the trial for want of proving all the aſſignments, 
but the court fer the non-ſuit aſide, holding that the meſne 
iliznments ſhould be preſumed after ſo long a poſſeſſion. 

2. This being an action of treſpaſs every part of the 
declaration mutt be proved.” - | | | 

For where plaintiff declared in ejectment for an houſe in Body v. 
Prter's-ſlreet and 3 Cheap, and defendant proved, that Smith. 
the houſe was in the Ward of Farringdon, and that no part 1 Str. 595+ 
of * Peter's flireet was in the Ward of Cheap, the plaintiff“ P. 174. 
vas non-ſuited, _ NO | 

„But if plaintiff declares on a leaſe of a certain date, 
though his proof does not eſtabliſh that leaſe as declared 
" on, yet if he proves a good and ſubſiſting leaſe at the time, 

* it ſhall be ſufficient.” | | 

As where the declaration was of a leaſe made the 14th of Force v. 
January, 30 of Hlis and the evidence was a leaſe ſealed the Foſter. 
13h of the ſame year, the evidence was held to be good, 4 Leon. "Qs 
4 if it was a leaſe ſealed the 15th, it was a good leaſe on 
4H: | 0 | 
„ © Leaſes at will exiſt now only notionally, and now all Per Lord 
Wh leaſes are deemed to be from year to gear, and cannot be Mansfield. 
determined without reaſonable notice, which may be done? peg 
by either party.” 8 . „ | * 

All leaſes for uncertain terms are prima facie leaſes at will, Per De 
adit is the reſervation of an annual rent that turns them Grey, C. J. 
nt leaſes from year to year. It is poſſible that circumſtances Ha f 
may make them leaſes for a longer time, as where the crop P73 
lliquorice or madder for example) does not come to perfec- 
on for leſs than two years; and perhaps the nature of the 
I and courſe of huſbandry may deſerve to be conſi- 
red. | 
But thongh a cuſtom is proved to exiſt where the lands Roe ex dim. 
eu that abhere any part of the lands are open fields, that that Bree v. Lees 


ball give the tenant a right to hold for three years, yet where Black. 
| 8 there Rep. 1171. 


E 1 ECTMENT 


*P, 17 5. there is an indeterminate taking, this cuſtom ſhall not 


control it. The rule now laid down for ſuch an indeter- 
minate demiſe, is always a taking from year to year, and 
the cuſtom is unreaſonable, for ſo by the tenant's having one 
acre of common field, might he determine the tenure of one 
hundred acres held in ſeveralty. | I 


2. As to the time of the notice it is ſettled that 


Parker cx 
dim. 
Walker v. 
Conſtable. 
3 Will. 25. 


previous notice was given to tenant 10 quilt, or to his executor, 
in caſe of his death,” or the plaintiff ſhall be non-ſuited at 
the trial. : | | | | 

„And the leſſor cannot determine his will at any time, 
“ but muſt determine it a the end of the year.” 


Right ex PFor the fix months notice to quit mult be given at the end 

thor, er v. and expiration of the firſt fix months, ſo that the notice 

Darby. mult be to quit at the end of the year, 

Paſch.26G, 3. © As to the ferm of the notice this caſe occurred.” 
„B. R. + The notice ſerved on the tenant was in writing, and! 


iche following words, ** deſire you to quit poſſeſſion o 
F Doe ex Lady day next, or I foall inſiſt upon double rent.” It was in 
dim. ſiſted that this was not a good notice, as not being poſitive 
Matthewsv. but leaving an option in the tenant to pay the double rent 
—_ But the court held it to be ſufficiently poſitive, and that thi 
4 P 14 6 latter“ words only were added by way of threat of the con 
/r ſequence of holding over the poſſeſſion; but that had th 
words been * or el/e J ſhall inſiſt on double rent,” there th 
tenant would have had an option, and the notice not har 

been ſufficient. | Eo 
Throg- But where the tenant has attorned to ſome other perſor 
mortun v. or done ſome other act, diiclaiming to hold as tenant to th 

Fail . landlord. in ſuch caſe no notice is neceſſary. 

BR? 4. It oſten happens that after a notice to quit has be 


re | . 
Bull. N. P. regularly ſerved on the tenant, that the landlord dog 


96. « ſome act which amounts to a Waiver of this notice.“ 
As to which it has been lettled, 2 
Doe ex dim. That where leſſor of the plaintiff ſerved a regular not 


Cheney v. on the defendant to quit at M:chae/mas, and defendant nd 
— 6 agg quitting accordingly, he brought his ejectment, and |: 
P. *43*the demiſe to the plaintiff on the zoth of September. Lei 
afterwards, before the trial which was in Hilary term ic 

lowing, accepted the rent due from Michaelmas to Chriſtma 

this it was inſiſted being ſubſequent to the time when 

fendant had notice to quit, was a waiver of the notice, Þ 

the court were of opinion that it did not ef itſe// amount 

a waiver, but was proper evidence to be left to the jury, / 

animo it was done. As it might be a waiver only of tl 

double rent, to which leſſor was entitled; or he might ha 

taken it under the terms, that it ſhould not be a waive! 


the notice, p 


Wherever therefore the landlord brings eje&ment for 
lands ſo demiſed at will, he mult prove © That balf a year; 
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» But where the ejectment was by a landlord againſt his“ P. 147, 
tenant on 4 proviſo for a re-entry for a forfeiture ; it was held Roe exdim. 
by the whole court, that the leſſor's bringing covenant for Crompton 
half a year's rent ſubſequent to the time of the demiſe laid ee 
in the declaration in ejectment, was a waiver of the right of, BE 
entry for the forfeiture, and an acknowledgment that the Bull. N. P. 
covenant then ſubſiſted. For had the leaſe been at an end 96. 
it could not ſupport an action of covenant. And courts at 
law always lean againſt forfeitures. „ ns 

And on the ſame ground, where the ejectment has been Per Aſton 
on ſtat. 4 Geo, 2. c. 28. for non-payment of rent, accept-7. 
znce of rent after the time of the demiſe laid, has been held 
to be a waiver of the right of recovery. For it is a penalty, 
aud by accepting the rent the party waives the penalty. 

4. '* Where leaſes for life or years are void or voidable, 
poſſeſſion is recovered of the lands demiſed, by this action, 

% but it often occurs in evidence that the ſefſor may have 
 tarred his right of entry and of recovery of the lands by ſome 
i act.“ : | ENS 
. * therefore conſider the Caſes that have occurred on this 

ad, 

it, * Where a leaſe is abſolutely void, nothing implied Co. Litt. 
4 ſhall amount to a confirmation of it, or a waiver of the*'5:?: 
night of recovering the poſſeſſion from the tenaut, who de- 
tives his title under it.” 25 8 5 

* As where tenant for life made a greater leaſe than he“ P. 178. 
could lawfully make, which of courſe was void, though he Doeexdim, 
In remainder accepted the rent, after the death of the tenant Simpſon v., 


for life, it was held not to confirm the leaſe, which was Butcher. 


Cowp. 247. 


od ab initio, | THE” | | 

So where Jane Lady Buliley, being tenant for life, with Goodright 
:mainders over in tail to her tons and daughters ſucceſſive] yo bn en: 1 
ith power to make leaſes for twenty-one years in remain- His, 
er, but not in reverſion, intermarried with Edward Williams, Dougl. 32, 
do without her concurrence made a leaſe to defendant for in notis. 
nety-nine years determinable on three lives, Edward Wil- | 
am died, having received the rent during his life, After 
is death lady Bultley received the rents, and granted re- 

tpts. She died, by which Jane her eldeſt daughter, be- 
ime tenant in tail, and ſuffered a recovery, having received 

le rent till her marriage with the leffor of the plaintiff, Jenkins ex 
do alſo received the rents for ſome time after the mar- dim. b 
ge, and the counterpart of the leaſe was found in his poſ- Nate v. = 
on, and notwithſtanding thoſe ſeveral acceptances of 8 + 
i, the leaſe was adjudged to be void; for being void at gp. * * 
creation, nothing ſubſequent could eſtabliſh it 
However where leſſee has entered under a leaſe for life 
or years, which turns out afterwards to be void, it ſhould 
kem that his entry having been lawful, he ſhall be deemed 
4 tenant at will, and ſhall be proceeded againſt accord- 
ugly, particularly where there has been a receipt of 1 

| | nd 
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p. 179. L find no * expreſs authority for this: But it has been lad frfeity 

Dyer 173 in down, that if 4. be ſeiſed in fee, and a ſtranger enters by bout 
marg virtue of a leaſe for years which is void, and pays rent t 
1 Roll. Ab. AJ. A. can never proceed againſt him as à diſſeiſor, for the 


661. p acceptance of rent is an allowance of the leaſe he claims lu th 
8 * and conſequently the entry by virtue of it is made rightful. Mirought 
— 2. Where the feaſe is vnidable, there ſome act is required ur / fl 

© by the party who has a right, to ſhew that he has tale d ou! 


n actuz 
ele the 
be entry 
ie leaſe 


Co. Litt. advantage of his right. And as to what ſhall be deems; 

211. * ſuch act, and what a waiver of his right, it has beer 
| &* decided.” . . 

Pennant's 1. The leaſe in queftion was with a condition that if thi 


7 N leſſee ſhould grant alien or aſſign the premiſes without the it. 
. aſſent of leſſor, that then the leſfor might re- enter. Leſſet Fl, JI 

aſſigned part, and leffor accepted rent after the aſignme W's. 
but it did not appear that he had netice of the aſſignment ai Theſe 
the time. Upon this it was reſolved, ft, That notice again 
the alignment was material and traverſable, for the aſſ | heir at 
ment might be made ſo near the day of payment of th WMINg 
rent, and ſo ſecretly, that leſſor could not have knowledg Bur it i 
of it, and ſo leſſee would have advantage of his own frau 5e an 
2dly. But where the leſſor has notice, as if the right of r pedi 
entry be for non-payment of rent, which he muſt kn epo. 
there the acceptance of rent before an entry waives the rig writ ſuch 
of entry. So if he diſtreins for it, it waives the right of entr ried cor 
| for by diſtreining, he affirms the rent to have continuance * of | 
1p. 180. And it is ſo in all caſes, where leſſor accepts rent a * eject 
A ter notice of a condition broken, which is to give hin W' on th 
« right of entry.” | ty to 

Goodriche For where in a leaſe to defendant from the leſſor of tl 

buoy" aye plaintiff, defendant covenanted “ not to affign or under- v 
Walter v. without licence from the leſſor, under hand and ſeal firſt h; hk ena 
Davids. and obtained.” Defendant did under-ler ſeveral parts of i at all 
Cov'p. 803-jand, but it being proved that fuch under-letting was wi 4 comm 
known to the leſſor of the plaintiff, and that he had accept by tne 
rent afterwards, it was adjudged to be clearly a waiver © hi 
his right of entry, and detendant had judgment. 10 N a 
Per Lord So that where the leaſe is merely woidable, the acceptal = - ed 
Mansfield. of rent alone, unaccompanied with other circumſtances, is 10. : uch! 
Cowp. 463. confirmation. To make it ſo, it muſt be done with a tn 0 er thi 
| ledge of the title at the time; or where the remainder mai N 1 ext 
by, and ſuffers the tenant to lay out his money in improvent 3 : 
in confidence of continuing tenant. us "=: we 
2. * But a difference is to be obſerved on the operations dy the! 
te the ſame words when applied to leaſes for Iiſe or for 1:9 Ane 


If a condition is annexed to a /eaſe for years, and that 12 

— f of a breach that then the /eaſe hall be vid, in ſuch caſe, = clat 
3 Co. 64. a· acceptance of rent after a breach of the condition ſha!l m 4 e ſt 
the leaſe good, for it is void. But in the caſe of a lraft % in} 


life, with a like condition, and to be void on the breach 0 "pyhold / 


acceptance of rent after the condition broken, — 
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rthout an entry. . | 2 
3. But how far this muſt be an actual entry on the 

unde, ſeems not to be ſettled.” EPR: 8 
In this caſe it is decided, that where an ejectment is Little v. 
ought by the leſſor againſt the leſſee on a condition of re. — 
itry for non - payment of rent, proof of an actual entry | 
id ouſter is not neceſſary. But Salield makes a quære, if 

1 actual entry is not neceſſary where it is requifite 1 com- 

e the title of the leffor of the plaintiff. For by the rule, 

be entry of the nominal plaintiff only is confeſſed ; it confeſſes 

ie leaſe but does not admit leffor of the plaintiff's right to 

ue it. | I | 

«h, In this action titles to lands ariſing under Milli are 


Theſe for the moſt part are caſes brought by the heir at 
wagainſt the deviſee or againſt the perſon who claims to 
heir at law, on the ground of baſtardy : Or by a deviſee 
Liming an eſtate under a will. | 


nps an ejectment as heir at law, he muſt make out a re- THR Vs 
ir pedigree from the anceſtor under whom he claims Top Hug 
pre report of relationſhip, or ſuppoſition are not ſufficient. Rep. ogg. 
arif ſuch evidence ſhould be admitted, the eſtate might be 
ried contrary to the rules of deſcent, as to the paternal 

lead of the maternal line for example. 


ins on the due execution of the will, on the teſtator's ca- 
vlity to deviſe, or on the legaliry of the deviſe itſelf. 


I. As to the Execution of the Will. 

| is enacted by the ſtatute of frauds, 2gth Car. 2. c. 3. 
That all deviſes of lands or tenements, deviſeable either 
by common law or ſtatute, ſhall be in writing, and ſign- 
ed by the party deviſing the ſame, or by ſome other per- 
on in his preſence, and by his expreſs directions, and 
ſhall be atteſted by three or four credible witneſſes, and 
ubſeribed by them in the preſence of the deviſor, other- 
file ſuch will ſhall be void, and of none eſſect.“ | 
Under this ſtatute it is to be conſidered, 1ſt, To what 
nes it extends. 2. What ſhall be a ſufficient ſigning by 
teltator, and by the witneſſes. 3. Who are credible and 
cient witnefſes within the ſtatute. 4. Of the effect and 
Io by them of the execution. wy | 


And 1ſt. To what Eflates it extends, 


The elauſe in the ſtatute only extends to ſuch eſtates as Tuffnell v. 
bby the ſtatute of wills, 34 & 35 H.8.c. 5. That is only Page. 

fates of inheritance. Therefore where the teſtator deviſed® Atk- 37. 
"bold Hate by will, but the will was not atteſted by terne 


en. v. 
any Barnes. 


feiture, * for an eſtate of freehold cannot be avoided xP. 18 1. | 


Bur it is previoufly to be obſerved that where a perſon Roe ex dim. 


n ejectments againſt deviſees, or their heirs, the matter p 182. 


E ο⏑ f NL, 


*p. 183. any witneſſes, it was held to be * ſuſficient to paſs that eſtate 
azvern. 598. for that the ſtatute of frauds did not extend to it, 
S. P. 2. So this ſtatute does not extend to deviſes of tern ; 


Roe ex dim. r; for they would go to executors, and the ſtatute neveg 


Heyban meant to take any thing out of their hands. And in thi 
2 Black. Caſe where mortgagee under a long term of years purchaſe 
Rep. 1114+ the inheritance, and deviſed it from his heir at law, but thi 
S. P. Whit- vill was not duly atteſted ; his qa. a term in the ſam 
church v. lands, which did not require ſuch atteſtation, was held no 


ow to take the will out of the ſtatute, but that it was voie 


1 Stra. 620. under it. | 5 
Wagſtaffey. 3. Where a power is given to appoint the uſes and truſt 
Wagitaffe. lands given to truflees, a will appointing thoſe uſes and truſt 
2 F. Wms. muſt be executed with the ſame ſolemaities of three witne 
1 es, Ic. under the ſtatute of frauds, as if the lands them 
ſelves were deviſed. For if allowed to be deviſed in a d 
ferent manner from land, the ſtatute would be nugator 
1 P. Wms. and though the power of appointing is zy other vuriting 
741- the nature of a will, it is the ſame. Eh 
Coppin v. 4. So though the will is executed in a foreign country, yet 
* it is to operate to deviſe lands in England, it muſt be ex 
2 f. Wms. ecuted by three witneſſes. Dp | 
* 2. What ſball be a ſufficient ſigning by the Teſtator, and ub 
Stoneboul by the Witneſſes. 
v. Evelyn. 1. It is not neceſſary that the witneſſes ſhould ſee the te 
3 P. Wms. tator ſign. It is ſufficient if “ the teſtator owns to the wi 
P. 184. neſſes that it is his name which is ſubſcribed to the will, a 
252. that they ſubſcribe their names in his preſence. 
Smith v. . lt is not neceſſary that the witneſſes ſhould attel 
e * the preſence of each other; or that the teſtator ſhou 
8. 3. declare the inſtrument executed to be his will; or ti 
* Per Lord © the witneſſes ſhould atteſt every page, or ſheet, or ſo 
Mansfield. “ of jt; or that they ſhould know the contents of it ; 
3Burr.1775.« that each ſheet, folio, or page, ſhould be particula 
n ſh 8 | 
Ougly. ewn to them. i . © i 
Cem. 197. And therefore where Sir Thomas Chitty made his wi 
Bond v. Sea. Conſiſting of 1200 ſheets of paper, all in his own hand-wrw® 
well & ux. and ſigned his name to each, and alſo made a codicil on 
2 Burr. 1773. ſingle ſheet, which he ſigned. He called in a perſon, ſhei 
ed him the will in the two ſheets and the codicil, and | 
it was his will, and ſigned by him, and deſired him to 
teſt them, which he did. Two other perſons were th 
called in; to them he ſhewed the la ſheet of his will! 
the codicil, which he ſealed before them, and they attel 
them, but theſe witneſſes never ſaw the firſ ſheet of the u 
it was not produced to them, nor did any paper then lie on 
table. But after the teſlator's death both the ſheets vt 
found in the teſtator's bureau, wrapped up together » 
the codicil. The court were of opinion, that if the i 
ſheet was in the room when the two laſt witneſſes ſigned, i 
the will was well executed, and that it was proper matter 
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ie left to a jury, whether in fact it was ſo or not, though 

there ſeemed circumſtances ſufficient in * the caſe to ground P. 185. 
\ reſumption that the will was in the room at the time. 1 
'$ where teſtator wrote a will, in which he deviſed a Carleton ex 
eehold eſtate, and ſigned it, but no witneſs then attefted : dim. Griffin 
Tro years after he added a codicil on the ſame fbeet of paper, e 5 
diſpoſing of ſome perſonal property; and this was ſub- Oe 
ſcribed by three witneſſes. It was determined that this ſign- 

ing had reference to the firſt deviſe, and that the whole was 

w be conſidered as one will atteſted properly, though made 

it different times. | | 

3. © It is not neceſſary that the three witneſſes ſhall be all 

preſent together at the time that the teſtator executes his 

will,” V | 

For where it was found by a ſpecial verdict in ejectment, Jones v. 
tat the teſtator ſigned and executed his will in December, eg in E 
1735, in the preſence of two witnefſes, who atteſted the © orgy: 
ane in his preſence, and that afterwards in the year 1739, In not. 

tat he went over his name with a pen in the preſence of 2 Ark. r76. 
mother witneſs, who atteſted it at teſtator's requeſt. Lee, | 

J. and the court were of opinion, that the will was well 

recuted, and that it was not required by the ſtatute of 

rauds, that the witneſſes ſbould all be preſent at the ſame tine. 

4. © But where the atteſtation is by witneſſes at different 

limes, the teſtator nu do ſome ad of execution, or acknow- 

ledge the fignature of the name in the preſence of each.” 

for where the teſtatrix executed her will, in the preſence #p 186 
to witneſſes, and afterwards in the preſence of a third. 1 rg : 
vd, this is my will, and deſired he would atteſt it; but did Grple. 
thy that the name ſubſcribed was her hand-writing, or 2 Atk. 176. 
it her ſeal on it, Lord Hardwwicke was inclined to think 
Mat this was not a ſufficient execution of the will by the 
tatrix under the ſtatute. | | | 

5. © $0 where the witneſſes atteſt the will ſeparately, it 

muſt be the ſame will or inſtrument which they atteſt, for 

their atteſtations to different papers ſhall not be put to- 

pether, ſo as to make a good atteſtation.” 5 

For where teſtator made his will in writing, ſubſcribed by Lea v. Libh. 
o witneſſes, and deviſed all his lands to . R. and after- Carth. 38. 
rds made a codicil, in which the will was recited, and Show. 69. 
ls was alſo atteſted by two witneſſes. one of which had **: der 

a a witneſs to the will, but the other was a new one; 

ie queſtion was, if this was a ſufficient atteſtation by 

1 witneſſes under the ſtatute, And the court held that 

as not, N | 

So where teſtator had made his will, but not witneſſed, Attor. Gen. 
d afterwards made a codicil, which he expreſſed to be 2 Barnes. 
leit to his laſt will, this was executed by three witneſſes 7 ng Ys 
vas held not to be a ſufficient atteſtation of the will, it © 5 

ae ring to have been produced when the codicil was 


6. It 


FCC 


5 3 | 3 6 ; thi 
Smith v. 6. It was formerly an opinion that /zaling a will by a ” llatut 
Evans tator was a ſufficient figning within the ſtatute (H arn/1d vil ,. An, 
* 313. Warn ford, 2 Stra, * 764.) ut that doctrine has lince bee e ſame 1 
FIS e died, and the courts have held that ſealing Withoy o be in 
ſigning is not a ſufficient execution of Ke will. : finely. 
But where the teſtator's will was written in his own hand know 
Lemayne v. anꝗ began © 1 John Stanley, Cc.“ But his name was not ſub. n0anct 
ox rag 1. fcribed to it, but the will was ſealed ; it was adjudged to b tis c: 
2 Mod. 219. a good ſigning within the ſtatute, which did not direct ue held 
Salk. 608. ther the ſigning was to be at the top or bottom of the will. por i 
7. As to the atteſtation in the teſtator's preſence. will, th 
1. © The ſtatute required the will to be atteſted in the teſſ For wh 
* tator's preſence, to prevent the obtruding another will iar, anc 
the place of the true one. It therefore is ſufficient if th: 1.175, 
teſtator might ſee the witneſſes fign it, it is not neceſſ Il ſlects 
% that he ſhould actually ſee them ſign it; for then if WW, rom v 
© man ſhould turn his back or look off, it would vitiate M v 
6. walle,*: | ; a fiate | 
ShiresV It therefore was in this caſe held to be a good execution. the 
—— and ſigning by the witneſſes within the ſtatute, where th helden 
|  * teſtator deſired the witneſſes to go into another room, ſeven. it coul 
yards diſtant, to atteſt the will, in which there was a wint.tor, v 
dow broken, through which the teſtator might ſee thenWM..c1..9 
So where the witneſſes ſigned in the room with the teſtato i. And 
he being ſick in bed, and the curtains drawn, yet was that 
execution good. 85 ; „re all 
P. 188. And in a more modern caſe this dodrine was recognized. was 
Cafſon v. Where the teſtratrix having given inſtructions to her altor 
Dade, ney to prepare her will, came to his office to execute it, bi zd. Wh, 
1 being aſthmatic and unable to bear the heat of the office, fi 
* went into her carriage, the witneſſes attending her to it, and 13 
ſaw her ſign it, and then they returned into the office to at Vüneſſes 
teſt it; the queſtion was, whether this was a proper ate en 
tation in the teſtratrix's preſence. But it being proved tha vg 
the carriage was put back to the office window, throug! . „ Whe 
which it was ſworn by a perſon in the carriage, that th . 
teſtatrix might have ſeen the witneſſes ſign; the Chance lo * Wins 
was of opinion, that the will was well executed. here 
„ Theſe caſes go on the preſumption that as the teſtato 13 
* might have ſeen the atteſtation, that the court will not pref! es 
„ ſume, that he did not, but where that preſumption cannon. , by 
© be admitted, there the atteſtation ſhall be deemed detec . 
Eecleſton v. tive, and the will not properly executed. ian che al eri 
Petty. For where in ejectment by the heir at law againſt the &, wife 
Comb. 156. viſee, the plaintiff to deſtroy the will under which the php 
Cath. 79: fendant claimed, produced a ſubſequent will. atteſted Þ inet 
. three witneſſes, who proved the ſigning by the teltator f For I 
1 8 ſigned not in the roo 
Speake. their preſence, but that they had ſigned not WW other tt 
: Show. 89. with him, but in the hall, which was diſtant from the rob afying . 
— he was, and where he could not poſſibly ſee fon te from i 
Oder . ; 


1 P. Wms. 0 
239: S. P. / 


tinzly and fraudently in a corner of the room, without 1%. 


L JEET U N N. 


a; this was held to be not a ſufficient * atteſtation within * P. 189. 
> latute, and the will void. Si 1 | 
. And the bare ſubſcribing of a will by the witneſſes in Longford v. 
t ſame room with the teflator, does not neceſſirily imply it Eyre. 

he in the teſtator's preſence for it might be done clan-2 P. Wms. | 


b knowing what was doing. There ſhould be ſome cir- Ref. 

amſtances to ſhew that teſtator knew what was doing. As 

| this caſe making a reque/t to the witneſſes to ſign the will 

Bebe VVG 

For it is eſſentially neceſſary to the good atteſtation of a 

vill, that it is executed with the !e/ftator's knowledge.” | | 
For where a will was drawn by the directions of the teſ- Right ex. 

kor, and read over to him in the preſence of the three Ca- | | 

meſſes, who afterwards ſubſcribed it: he ſigned the two Price. 1 
| ſheets, and attempted to ſign the third, bur being una-Dougl. 229. 

e from weakneſs, he ſaid, © / cannot do it, but it is my . 

il,” When the witneſſes returned again, the !eflator vas 

a flate of inſenſibility, nevertheleſs the witneſſes then ſub- 

ibed their names, and he died in two days alter. This 

; held not to be a ſufficient atteſtation within the ſtatute. 

it could not be ſaid to be executed in the preſence of the 

fator, who was at that time void of perception and 
lerſtanding. | | 5 . | 
And it is not neceſſary that the atteſtation ſhould ſet Croft. v. 
„that the ſigning was in * teftator's preſence.” For Fawlett. 

here all the witneſſes were dead, proof of their hang — 109. 

ne was held to be ſufficient. | N 190. 


3d. Who are ſufficient Witneſſes within the Statute, 


The witneſſes mult be credible ones. 

Witneſſes which are not credible ones within the the ſta- 
are ſuch as are ſo, iſt, From being intereſted. 2dly, 
ine 6, (5-46 1 5 1 21608 

.“ Where a perſon is to derive any benefit under the Holdfaſt ex. 
ill, whereby he becomes intereſted in eſtabliſhing it, he dim. Auſty 
an incompetent. witueſs under the ſtatute.“ vi. Dowſing 
b where teſtator having deviſed his eſtate to the dęſen- 285741253. 
* and 1. s Heirs in tail, charged it with an annuity of 

| fer ann. to che wife of one John Halles: The will was 

led by three witneſſes, one of, which was this Fohn 

n. It was adjudged, on ejectment brought tor the 

6 deviſed, by the | heir at law, that the benefit which 

leis wife was to derive under the will, was to be con- 

ed as a benefit to himſelf, and to render him an incom- 

it witneſs under the ſtatute. _ . 

kor though one only of the witneſſes is intereſted, and 

e other two might prove the will, yet that will not 

ul ing the ſtatute which requires that each ſhould be 

te [rom intereſt,” .“. | | 


* . 
Wich 
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1 ; 46 
Helier v. Which was the caſe here, one of the witneſſes to the wil = 
Jennyns. being the deviſee of the lands * contained in the will, which 5 
*P: 19 I. was therefore held to be void. 3 ry. 
1 L. Raym. But as it often happened that a will being atteſted 5 will, 
505. * ſuch perſons as are uſually attending on a perſon her webe 

on his death-bed, as his apothecary, ſervants, Sc. anc . 10 
« who had demands againſt the eſtate, as for redicines Er 
« wages, Cc. and ſo being creditors to the eſtate, were in 1 
« competent witneſſes under theſe deciſions, though , 80 

« will was otherwiſe fair and well executed,” it was there. "Ee 

fore enacted. by ſtatute 25 Geo. 2. c. 6. That any perſon, al 
* who ſhould atteſt the execution of any will or codicil, . 225 

„ „hom any beneficial deviſe, legacy, eſtate, intereſt, gif For 
C or appointment ſhould be thereby given (other than uy. land 
% except charges on lands, tenements and hereditament i toft 
for payment of debts) ſuch deviſe, legacy, Cc. ſhould Ke e 
« to ſuch perſon be utterly null and void, and ſuch perſq 880 
66 be 2 good witneſs ro the will.” 8 of tranſ 
2. But in caſe any lands, tenements, or hereditaments ur 
** ſhould be charged with the payment of debts, any credit 18 
** whoſe debt was fo charged, might nevertheleſs be a goo ud prin 
„and competent witneſs to the execution of the will or ce wiliarly. 
* dicil by which the charge has been made.” vhole pe 
And accordingly the court of King's-Bench in this cal 2 

Wyndham here the witneſſes to the teſtator's will were two of the added 
= _ his attornies, and to whom he was indebted for buſi of wh 
I — Þ done, and the third his apothecary, to whom he 1 "than con 
*P. 19 2. indebted, held them to be good and ſufficient witneſſes! Kienee, 
*__ eſtabliſh the will. Though this caſe was decided on ground. fubſer 
independent of the _ yet it _—_ — pg - Tide wi 
don v. But though intere incapacita es a wWi , 80 whe: 
— legatee be 4 witneſs againſt the will, for there he ſwag; the wit 
Balk. 691. againſt his own intereſt. : „ rchat ar 
2. A ſecond incapacity to a witneſs is for crines, ade his 
* which caſe a witneſs ſo diſqualified ſhall not be a ſuffe y thing. 
« witneſs within the ſtatute.” A ur the t. 
For where there were three witneſſes, who regularly Ws 25 the 

Pendock ex | ſed the will, but one of them was a perſon who id conti 
nn d whipped, the court M. ontin 
kender v. been convicted of petiy larceny, and whipped, 5 2 
Macken. him to be an incompetent witneſs, as being inf, 2 0 robable t! 
der. 2 Will the crime and puniſhment, and the will was ſet aſide, lis will we 
18. the want of 7#bree credible witneſſes. | &diſappre 
| | : | ut it ſe 
4. Of the Prodf of the Execution by the Witnejſi. tel agair 
| | | | Id a verdi 
1. The execution of the ill may be proved by one Wilt the evid 
1 neſs.” | 5 190 of e court g 
For one witneſs may, not only prove the executing "ſe 2. Havy 
Longford v. ill by the teſtator, ant his own ſubſcribing it in the Mie and \ 
ms. of the teſtator; but likewiſe bat the other witneſs ſu ox. II. 


740. 1 Rel. 
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i, * in the preſenee of the teſtator, which is a complete * P. 193. 
erecution of the will. | f „ | 

And though in this caſe one of the witneſſes to the will Dayrell v. 
would not ſwear that he ſaw the teſtator ſeal and publiſh the Glaſſcock. 
will, C. J. Holt was of opinion that the will might be well Skinner 
proved notwithſtanding, by proving ſuch witneſs's hand, and #3* 
that he ſet it to the will as a witneſs, for otherwiſe it would 
be in the power of a third perſon to defeat the will which 
he had atteſted. | „ | 

„go if the witneſs ſwears againſt his own atteſtation, as 
that the teſtator did not regularly execute his will, yet this 
« ſhall not be ſufficient to invalidate it, for contrary teſti- 

* mony ſhall be admitted, on which the jury ſhall decide.” 

For where in an iflue out of Chancery, dewiſavit vel non, Lowe v. 
for lands in Worceflerſhire, the three ſubſcribing witneſſes to . | 
the teſtator's will, and the two ſurviving ones to a codicil Rep. 26s; 
made four years after the will, all ſwore that the teſtator at 
the time of making his will and codicil was utterly incapable 
of tranſacting any buſineſs, and a dozen ſervants of the 
tetator ſwore to the ſame effect: To encounter this evidence, 
the counſel for the deviſee examined ſeveral of the nobility 
and principal gentry of Worceſter, who frequently and fa- 
niiarly converſed with Mr. Jolliſe, the teſtator, during the 
whole period, and ſome on the day whereon the will was 
wade, and alſo two eminent phyſicians, who occaſionally 
atended him, and“ alſo the attorney who drew the will, „P. 194. 
al of whom ſtrongly depoſed to the entire ſanity, and more 
than common intellectual vigour of the deviſor. On this 
endence, though in direct contradiction to the teſtimony of 
1 ſubſcribing witneſſes, the jury found a verdi& in favour 
df the will. 8 

do where on a trial at bar on a deviſe, it was ſworn by two Hudſon's 
if the witneſſes, that the deviſor had not publiſhed the will, Caſe. 
ir that another perſon had guided his hand, and the teſtator *. 79 
ade his mark, but ſaid nothing, nor was capable of SF 
Wy thing. In contradiction to this evidence it was proved, 
tat the teſtator had made two former wills to the ſame ef- 
ec as the preſent will, and that he died of a conſumption, 
nd continued ſenſible and converſed to his death; on this 
dence a verdict was found to eſtabliſh the will, it not being 
robable that a perſon who was ſenſible after the making of 
Is will would ſuffer his hand to be guided to ſign that which 
e diſapproved, and yet ſay nothing. | | 
but it ſeems now that a witneſs ſhould not be allowed to Goodtitle 
nel againſt his own ſigning, for where he was admitted — 
ud a verdict found againſt the will, ſeemingly on the ground; — 
{ the evidence given againſt the will by the witneſs to it, 4 Burr. 
de court granted a new trial. 15 2224. 

2. Having conſidered the execution of the will by the tef- 
r and witneſſes, it is neceſſary to take notice of certain 
Vor. II. H I other 
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p. 195. other eſſentials to 2 ® valid will. That is, firſt, the capacity „ have 
55 of the teſtator to make the will; and, ſecondly, the legaliry Wl © cella 
of the deviſe of itſelf; as a defect in either of theſe requiſite WM the! 


renders the will nul} and void. alien. 
| | Perſo 
1. Of the Capacity of the Teflator io make a Wil. Ne 
luna 
Before the ſtatute 32 H. 8. c. 1. lands in fee ſimple were WM Sundne 
not deviſeable by will, and. by that ſtatute a power of devi Ind ic! 
was given to all per ſous who were ſeiſed in fee, c. funding 
Pyer 364. b. But notwithitanding thoſe general words the courts did dd anſw. 
not conſtrue it to give a power of deviſing to perſons who 1 diſpoſ 
could not make a good and legal conveyance in any other diſpole « 
ſhape, and therefore held, that /e-es covert, perſons inſane 4. As 
' infants, or perſons under dureſs, or undue influence, could no A / 
by will deviſe their lands. 1 ſpirit! 
As to infants, perſons inſane, and ſees covert, their ine But 
pacity was afterwards declared by ſtat. 34 F. 8. c. 5. and of m- 
to perſons under undue influence, or deceived to make ment, 
will by practice or fraud, that remains on the common la And i 
footing. | 7 referved 
1. As to wills made by Infants. | ill prob 
Herbert v. 1. If a perſon under the age of twenty-one years male 4. 
Torball. his will, and dies after he has attained that age, the will i all 3 
1 Sid. 162. id. 2dly, But if he publiſhes it after hq has attained hi And it 
FP. 196. age of * twenty-one years, ſuch publication ſhall make M inter 
will valid and good. | 5 . 
Hawes v. But where a man under age made his will, and after fu 
Burton. age he declared in the preſence of ſeveral witneſſes hat i 
Comb. 84. abi ſbould fland good; it was nevertheleſs held void, by rea 
ſon that when firſt publiſhed teſtator was an infant, an 14 
this was no publication. : 2 . 
Avon: 2. The day of the birth is excluſive, that is if a pero. yd 
Salk. 44. is born the firſt of February at eleven at night, and the . «x 
day of January in the twenty-firſt year of his age, at . * 
o'clock of the morning, makes his will and dies, that it 1s * ol 
"7 "I good will to paſs his lands, for he was then of tull age. Is 680 
Perk. 221. , 3- But by cuſtom an infant, under twenty-one years, u ge Ol 
ave a power of deviſing. I © T P. 
Godolph. But it is to be obſerved, that this incapacity to deviſe vi 90 at 1 
Orphk. der the age of twenty-one years, extends only to caſes 0 + yp P 
1 P.. ęftatet in fee ſimple. For terms for years, and chattel inter af 2 
a Vern. 10g. may be deviſed by males at the age of fourteen years, and 42 1 
469. males of the age of twelve. « 50 1b 
; 2. As to wills made by Perſons of non-ſane Memory. 0 W ) 
c Theſe are either /diofs or Lunatics. 2 U gh a 
| Idiot have no power of making a will, or diſpoſing er 
their property; for by Rat, 17 Ed, 2. c. 9. The bing 15 — 


E IE C TME N T. 


« have the profits of * the lands of idiots, finding them ne- ol 197. 
4 ceſſaries, and after their deaths ſhall render the eſtate to | 
the heirs of ſuch idiots, in order to prevent ſuch idiots from 
« aliening their lands, and their heirs from being diſinherited.” 
Perſons deaf, dumb and blind come under this predica- Co. Litt. 42. 
ment of idiocy, as wanting thoſe ſenſes by which the mind 
is furniſhed with ideas. | | 
Lunatics are alſo incapable of making a will. For any un- Marquis of 
fundneſs of mind diſqualifies the perſon from making a will. Wincheſ- 
And it is not ſufficient that the teſtator be of ſuch under- 1 
tanding or memory when he makes his will, as to be able 23. 
o anſwer common or familiar queſtions, but he ſhould have 
: diſpoſing memory, that is, ſuch as would enable him to 
dipole of his lands with underſtanding and reaſon. 
3. As to wills by Femes Covert. | | . | 
A feme, during coverture cannot make a will, nor the « Burr.'431. 
ſpiritual court grant probate of any ſuch inſtrument : | 
But in her marriage ſettlement ſhe may reſerve a power 
wol making a will, which ſhall operate as an appoint- 
„ment, and probate be granted of it.“ 8 | 
And if the deviſe is of a chattel intereſt, under a power Stone v. 
reſerved to the wife, the will cannot be given in evidence 1 
ill probate has been granted by the Eccleſiaſtical Court. * 
* 4. Fraud, circumvention, or any improper practice, *P, 198. 
* ſhall alſo avoid a will.” | . 8 
And it muſt be tried at law, for a court of equity will Webb v. 


dot interfere. 3 
| 2 £ 4 


2. Of the Legality of the Deviſe i elf 


iſt. * If lands are held in jointtenancy, one jointtenant can- Litt. f. 287, 
* not by will deviſe or diſpoſe of his moiety, but the ſurvi- ** Litt. 
„vor ſhall have the whole by ſurvivorſhip, for by the death 

of one jointtenant, the title of the other accrues, but the 

„title of the deviſee not till after the death of deviſcr.” 

And where a jointtenant during the exiſtence of that eltate Swift ex 
made his will, and afterwards ſevered the joint eſtate, and HE 
made partition; it was adjudged, that the will being; Burr. : 
wid at its creation, did not derive any validity by the ſub- 1488. 
ſequent partition, but that the ſurviving jointtenant was en- 
tled to the moiety which teſtator intended ſhould have 
palled by his will. | 
* All deviſes of lands in mortmain are declared to be 
5 void by ſeveral ſtatutes: As Magna Charta, ſt. 7 Ed. 1. It. 

Weſt. 2. Ch. 13. and others.” 

Under ſt. 43 Elia. c. 4. deviſes of lands to different cor- 
porations have been held to be good by the courts, 4s ap- 
Pum:nts to charitable uſes. HE. : 


H 3 But 
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But a reſtriction is now put on thoſe by ſtat. ꝙ G. 2. . 


. 6. which enacts, That no manors, lands, advowſons, &, 5 
4 or money in the funds, to be laid out in lands, or ſhall be Will . po 
given to any bodies politic for charitable uſes, unleſs ſuch Fo 
« gift be made by deed indented in the preſence of two cre. the te 
% gible witneſſes twelve months before the death of the do- the p 
nor, and enrolled in chancery within fix months after exe. proper 

* cution, or the ſtock be transferred within fix months before they 0 
« the death of the donor, and be to take effect from the deem 
4% making, and be without power of revocation. plaint 

But a will originally well made may be revoked 7 Houlc 

8 cancelled, and that either impliedly or expreſsly.” 4. 

| T | one. 

1. Of expreſs Revocations, or cancelling of Minu. can 

1 d by ſtatute of frauds, 29 Car. 2. c. 3. That fr yea 

ws _- ien = Ted tenements or hereditaments, which has _ 

been made in writing ſhall be rey4ab/e, otherwiſe than by . : 

«© ſome other will or codicil in writing, Or other writing de- that 1 

„ claring the ſame, or by burning, e or . e 
6 the ſame by the teſtator, or by ſome perſon in « 3 my m 

* and by his directions. And if the former will is a ou | os 

« or revoked by another, this laſt muſt be executed 15 he — 

© teſtator in the preſence of three or four credible wit- E 

© neſles.” : 

1 . i ute it has been decided. i operate 

5 . oy ; 2 adt of cancelling a will is no revocation, _ 

526 6 it muſt be done animo revocandi, and any act done with : 0 

« intention to cancel, ſhall operate to effect it. . = __ 

Ribbexdim. Therefore where a teſtator took a will which he _ ma 0 . 

Mole & uz. part he tore and threw it on the fire intending to eftroy it * 

2 ber ke fell off, and was ſaved without his knowledge; it was — 

OI ſufficient cancelling of the will. himſelf, 

Rep. 1043+ adjudged to be a g _— 

2. No will can operate to cancel a former good _ _ 
„lid will, unleſs the latter will be executed with all g * 
and legal ſolemnities.” DE | | 

Onyons v. Therefore where a will was well made, bs re a 

Tyrer- teſtator made another will, whereby he declared a — 

F, i nut and void, but this laſt was not duly execute i s a 

me” was adjudged not ro revoke the firſt will, which was g 145 1 | 
for a good will cannot be revoked by a void _ 1 * v 

Maſon v. So where teſtator made his will of real and perſona a - * 

i ; duplicates of it, one of which he kept in pollefſio1 
Limbrey. and made two duplic e ra 
quot. 4 Burr. on hands, and the other he delivered to Lim 9 2 
— 285 fendant. Before his death he altered in 3 ee Te 

duplicate in his own poſſeſſion, and greatly ob _ - 8 ; 
and began to write- over a new will, but never fini : "Yi. 5. f 
nor did he ever apply to Limbrey to get back his — my 1 — 
FP. 20 1. It was adjudged, that the ſecond will being imperfe 5. pe gh 
no revocation of the firſt, and teſtator did not mean eoff 


inteſtate . 3. * Neither 
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z.“ Neither ſhall a good will be revoked by any ſubſe- 
. « quent one, unleſs it appears in what manner and in what 
e points the revocation was made.” ET Rn 3 

or where on a ſpecial verdi& the jury found, That Hardwood 
the teſtator had by will deviſed the premiſes in queſtion to“ _ 
the plaintiff, and that he afterwards made another will, | Sr." of 
. properl atteſted, different from the former, but in what points Rolph. 

e they do not Ano. It was adjudged that this ſhould not be Cowp. 93. 
(eemed ſuch a revocation as ſhould take away the title of the 
plaintiff, which he had under the good will, but that it 
f ſhould be deemed valid and ſubſiſting. 5 | 
4.“ But though a will has been revoked by a ſubſequent 
u one, but not deſtroyed, if the ſubſequent will is afterwards 
| © cancelled, the firſt will ſhall be thereby reſtored,” 

Teſtator having made a will in favour of the defendant, Goodright 
ti years after made another will alſo in favour of the ge- 
«WY fendant. After teſtator's death both wills were found in zier“ 
ns deik, but the ſecond will was cancelled ; it was reſolved 4 Burr. 

- dat the firſt will was not revoked, for the ſecond will being 2512. 
o WY cancelled, it was as if it never had exiſted, and teſtator's 
„intention appeared by both wills to be that defendant ſhould 
„ate. And beſide, the ſtatute of frauds declaring, that 
oY where a former will is revoked by a ſubſequent one, that 
„be ſubſequent one ſhould be a good * one, and properly P. 202. 
atteſted, and the ſecond one here being a nullity, could not 
operate to revoke the firſt, which not being cancelled, mult 
1, therefore ſtand. | | | I 
But where the firſt will is itſelf cancelled, and alſo re- 
* yoked by a ſubſequent will, if this latter will is afterwards 
© cancelled, yet it does not ſer up the firſt,” | 
t, For where teſtator having made his will in two duplicates, Burton- 
delivered one to a friend to keep for him, and kept the other _ bes 
himſelf, he afterwards made another will, different from — 
the former, and revoking all former wills, and at the ſame 5 
lime tore off his name and ſeal from the former will, and 
cancelled it. Before his death he ſent for an attorney to 
make a third will for him, but was ſenſeleſs before he ar- 
nved. After his death the firſt and ſecond wills were ſound 
together, and both were cancelled, but the duplicate of the 
rf, which he had taken from the perſon with whom he had 
left it, was found among his papers uncancelled. It was re- 
ſolved, 1ſt, that the cancelling of the copy in teſtator's own 
poſſeſſion cancelled the duplicate in the poſſeſſion of the per- 
lon to whom he had entruſted it; and 2dly, that the firll _ 
e vil being itſelf cancelled was ſet up again by the cancelling */*/ 
ot the ſecond. 3 | 
"8 5. © And a will may be revoked by an act, which is in-3 Ack. 73- 
complete and void in law, if the teſtator's intention ap- 
ay pears ſufficiently that it was ſo, to revoke the will, as by 
e“ a feoffment without livery, Ec,” | 7% 
| | 0 
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P. 203. So where teſtator made his will, duly executed, and „ plac 
Beard v. deviſed away all his real and perſonal eſtate to his brother, 1 
Beard. and he afterwards made a deed poll, by which he gave all .“ 
3 Ark. 72. 19 hit wife, though this deed was void, as a man cannot * AT 
make a grant or conveyance to his wife in his life-time, yet ole 
the chancellor (Lord Hardavicte) held that it amounted to a bein 
revocation, but as it could not operate as a grant, that the one 

perſon muſt be deemed to have died inteſtate. 4 and 
* 
2. Of implied Revocations. ug 
| | nd 0, 
Chriſtopher 1, The firſt of this defcription is narriage and the birth of * 2 
| ne a child, for theſe have been decided to amount to a revoca- Wl cordin 
amen tion of a will made before the marriage had taken place. lame p 
Dougl. 3. f But theſe events ſhall only be deemed a revocation where 2, 6 
+ Per Lordthe whole eflate has been diſpoſed of by the teſtator, and the Wi * jer/s 
8 children are left without a proviſion. - _ Fog: 
1 Bra "5a t And where ſuch preſumption does ariſe, yet may parol Wil Cryli/h 
dim. Norris evidence be admitted to rebut the preſumption, and ſhew withou 
v. Cubitt. that teſtator did not intend to revoke the former deviſe. A Sailan 
Dougl. 30. will which is revoked by ſuch implication may nevertheleſ Wl the ma 
be republiſhed by a ſubſequent inſtrument, properly attelted But! 
referring to it. CET | eohabit 
Per Lord 2. If a teſtator has a legal eſtate, deviſes it by will, and riage v 
Hardwicke afterwards ſuffers a recovery of it, this ſhall be deemed a Wi i: tora)| 
eh **revacation : And it is the ſame if he executes any convey” BW baſtical 
i Wilf. 308, ance of the ® ſame effect, and takes back a new eſtate. But that thi 
p. 20 4.if he only leaſes for years, or lives, or mortgages to pay Wi ke mar 
debts, theſe are only revocations pre tante; and the caſe i +The 
the ſame of an equitable eſtate. | | pauper 
But if a man having the equirab/- eflate deviſes it, and als WY wife, ar 
terwards by legal conveyance takes the legal eſtate, it is no duced t. 
revocation ; But where he obtains the legal eſtate, under 4i/- Wl place, v 
ferent terms and conditions, it is a revocation. As where being order of 
ſeiſed in fee of The equitable eſtate, he by fine and recovery Wl rears co 
took the legal eſtate, but ſubject to uſes to be declared by hin io founc 
and hi; wife. E | : was affii 
2 Atk. 425. Soif a perſon deviſes a leaſe for life of which he is ſeiſed, And 
and he aſterward purchaſes the reverſion, this is a revoca- Wl eccleſial 
tion pro tanto, and it goes to the heir. dere w. 
5. In this action the queſtion of ba/lardy often comes ug another 
queſtion. The legitimacy of the reputed ſon and heir ef the f 
law being queſtioned by the perſon, who, in caſe there ha 2. By 

been no iſſue of the deceaſed, would have been his heir. * ſhall 
1k. © Though a man and woman have had a cerem" © ble w 
performed for the purpoſe of marriage, yet if that hi " ſame, 
not been regular, it is void, and the iſſue are baſtards. „ (hall 
To this eſſect, it is enacted by ſtatute 26 G. 2. c. 33. 11M (bann: 
„if any perſon ſhall folemnize matrimony in any 0  marci 


« place 


1 J U r n 


« zxce from the archbiſhop of Canterbury) or without publi- 
„iin of banns or licence in a church or chapel, that the 
«marriage ſhall be void. And further, that all marriages | 
« jolemnized by licence, where either of the parties (not 
„being a widow or widower) is under the age of twenty- 
© one years, which ſhall be had avithout the conſent of parents 
« and guardians, thall be abſolutely void.“ __ 
1. This ad of parliament requiring, that all marriages Buller N. P. 
ſhall be performed in a church or chapel, and with licence 13. 
ar publication of banns dees not extend io marriages in Scot. 
land or foreign parts, nor to marriages among any ſedaries, 
„ Pruakers, Jews, Wc. whoſe marriages are good, if ac- 
cording to their own rights, and both the parties are of the 
lame perſuaſion. | | „ | = 
2. Neither does that clauſe concerning the marriages of 
" perſons under age. 8 
For where in this caſe the appellant and reſpondent, both 8 TY 
Engliſh ſubjects, and the appellant under age, ran away cor. Heleg. 
without the conſent of her guardian, and were married in Dec. 1968. 
ſolands on a ſuit brought in the Spiritual Court to annul Bull. N. P. 
the marriage, it was held to be good. „ 
But the ſtat. does not take away the evidence ariſing from Rex v. Preſ- 
cohabitation ; though if the evidence be clear that the mar- ton next Fe- 
ringe was not celebrated according to the requiſition of the act, it 228 | 
is totally void, and no declaratory ſentence of the “ eccle- P. 206. 


— Ah. 4m _— —— ar 


laſtical court is neceſſary to annul it. The caſe here was, 8 


1 N was under the age of twenty-one years, when Bull. N. Pp. 
e married. | wo OS 
tTherefare in this caſe where the ſather and mother of © Hine: Sett. 
pauper had cohabited together for thirty years as man and Cal: 486. 
wife, and after the death of the wife, the huſband was pro- Tan 4 
duced to prove that no marriage had ever actually taken, Charland. 
place, which the ſeſſions refuſed. On motion to quaſh the Burr. Sett. 
order of ſeſſions, Lord Mansfield was of opinion, that thirty Caſ. 308. 
years cohabitation as man and wife was ſufficient evidence G 

to found an order of removal on, and the order of ſeſſions 


vas affirmed. My | 
And note, that where there has been a ſentence of the Jones v. 


eccleſiaſtical court in a ſuit cauſa jaditationis maritagii, that ek _ 
there was no marriage, and that the parties are free of one 
another. That that ſentence while unrepealed is concluſive 
of the fact. VVV 5 
2. By the ſame ſtatute it is enacted, That all marriages 
* ſhall be ſolemnized in the preſence of two or more credi- 
ble witneſſes, beſides the miniſter, who ſhall celebrate the 
* ſame, and ſhall be entered in the regiſter, in which entry 
* ſhall be expreſſed whether the marriage was celebrated by 
banns or licence, and ſigned by the miniſter and parties 


married, and atteſted by two witneſſes,” _ | 
| | ; cc But 


place than a church * or public chapel, (except by ſpecial 1i-FP. 20 5 


Ee 


Fhut if the marriage has been regularly ſolemnized, any 
_ & ſubſequent irregularity in the entry ſhall not affect iu 
validity.“ | | | 
*P. 207, For where a witneſs in this caſe proved, that he and ano- 
St. Deve- ther witneſs were preſent when a marriage was ſolemnized 
reux v. between John and Suſannah Meredith, by the miniſter of the 
Much pariſh by banns, and an entry was produced from the pariſh 
1 book, viz. 1758, John Meredith and Suſannah Jenkins were 
2 ® . 55 « 
Caf. $06. married by banns,” But this entry was not ſigned by the 
Bull. N. P. miniſter, parties or witneſſes. On which it was conteſted 
114. S. C. that the marriage was not legally proved. Per curiam. In 
a ſuit of jactitation of marriage in the Spiritual Court, 
while the parties are alive, they are put to prove all cere- 
monies ; But in all other caſes proof by witneſſes who ſaw 
the marriage, is prima facie ſufficient, and whoever would 
impeach it muſt ſhew wherein it is irregular. Here the 
fact of the marriage is proved, and the regiſter is not of the 
eſſence of the marriage, nor affects its validity. 
3. Where no evidence can be had of the marriage 
© having been ſolemnized, collateral proof, as from decla. 
„ rations or conſtant cohabitation, ſhall be ſufficient.” 
ay Therefore where in this caſe the preamble of an act of 
May. Hil. parliament reciting that the plaintiff's father was not mar- 
17 E. 2. ried, and to the truth of which he was proved to bave 
Bull. N. P. ſworn, was given in evidence, yet it being proved on the 
1 8885 other ſide that there had been a conſtant cohabitation be- 
tween the parties, and that the deceaſed had on all other 0c- 
* caſions owned her as his wife, the plaintiff obtained a verdid. 
P. 208. #« But that preſumption ſhall only hold place where no 
«© poſitive evidence can be had, for in caſe proof of the 
* marriage can be had, and that by the evidence, even of 
„„ the parties themſelves, ſuch ſhall be admiſſible and good,” 
St. Peter's For where on an appeal the caſe was ſtated, that Toſeph 
v. Old FHeighington, the father of the pauper, gave in evidence, that 
Swinford. for ſeven years, he travelled about with Hannah Aſte, during 
Burr. Sett. which time they cohabited as man and wife, but were never 
Caſ-25. married, and that during that time the pauper was born 
e and chriſtened as the legitimate child of him and Hanna 
e Aſte. The evidence of the father was here held to be good 
and admiſſible to prove the fact of no marriage having evet 
taken place between the parties, though it went to baſtard- 
ize his iſſue. . | 
4. But though a marriage has in fact legally taken place 
« between the parties, yet may the iſſue born during 10 
&« ſubſiſtence be baſtards : As if the huſband is proved to 
% labour under an inability from any cauſe; or if there has 
« been no acceſs, &c. or the child be born out of time. 


1ſt. In Cafes of Inability in the Huſband. 


3 1. Where an ejectment on a trial at bar, the queſtion * 
Holmden, Whether the leſſor of the plaintiff was the ſole heir of Cate 
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[1max, deceaſed. It was proved fully, that he was fre- 
quently in London, where his wife lived, ſo * that acceſs *P, 209. 
muſt be preſumed. The defendants were admitted to give 
evidence of his inability, from a bad habit of body. But 
their evidence not going to an impoſſibility, but to an impro- 
bability only; that was not thought ſufficient, and plaintiff 
had a verdict. | 5 85 5 | 
do where a man had been divorced from his wife, cauſa Bury'sCaſe. 
ſriziditatis et impotentie, and afterwards married again, and s Co. 98 b. 
his ſecond wife had iflue; it was contended that they were 
baſtards, by reaſon. that the ſentence of divorce eſtabliſhed 
the queſtion of his inability, ſo that all iſſue born after of 
his wife ſhould be deemed baſtards. But the court held 
them legitimate, for the ſentence did not eſtabliſh a perpe- 
wal inability, and a man might be Habilis et inhabilis diver- 
fi temporibus. EE | br 2, 
2. In caſes where there has been no Acceſs. 
Where it appears clearly in evidence that there has beer g.. | 
n acceſs,- the ile ſhall be baſtards.“ | ee 
As where a married woman was brought to bed of a child rLd.Raym- 
during her huſband's abſence at Cadis, and it was proved 395. 
hat he had not been in England from the time of conception 
her delivery, the child was held clearly to be a baſtard. 
"And though acceſs may be preſumed, as from the parties. 18 5 
living not far diſtant, yet *“ may evidence ſtill be admit- * P. 210. 
' ted to prove that in fact no acceſs had taken place.” _ 
For where in an iſſue out of Chancery to try whether the pendrell v. 
laintiff was the heir at law of Thomas Pendrell, it was Pendrell. 
pred, that plaintiff's father and mother had been married, 28tra. 925. 
d had cohabited for ſome months; that they parted, ſhe 
hing in London, and he going into Srafford/hire : and that 
the end of three years plaintiff was born. The plaintiff 
led his caſe on the preſumption of law in favour of legi- 
macy, and on there being ſome doubt if plaintiff's father 
jd not been in London during the laſt year; but this was 
countered by ſtrong evidence of want of acceſs: The 
def Juſtice Raymond over-ruled the old doctrine of legiti- 
ay if the father is within the four ſeas, and left it to the 
to decide on the evidence, whether there was acceſs or 
: and the jury found againſt the plaintiff, En 
So where a woman is ſeparated from her huſband by a St. George 
orce aſme nſa et thoro, the children ſhe has during ſeparation v. St., Mar- 
baltards : For a due obedience to the ſentence ſhall be Fg. _ 
ended unleſs the contrary is ſhewn. But if a huſband and ger. Salk. 
e ſeparate and live apart, without ſentence of divorce, 123. 
children ſhall be taken to be legitimate, and ſo deemed 
the contrary be proved. As in the laſt caſe of Pendrell 
Re So if a ſpecial verdi& finds no acceſs, the child 
baſtard. | | | 
o here a caſe of removal ſtated, that there had been Rex v. In- 
«els for ſoven years, though there was evidence that habitantsof | 
= | : | the*P, 211. 
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Bedallin the huſband was living, it was held ſufficient evidence to 


7 

Yorkſh. baſtardize the iſſue, as if there was no acceſs it was imma- * 
2 Stra. 1076. terial whether the huſband was living or not. 0 y 
But where the iſſue of perſons married is to be baſ. n 

« tardized by evidence of no acce/s, the wife /hall not be ad. "ol 

« mitted to prove that fact, for that may be proved by the wall n 

„ evidence of others; but ſhe is an admiſſible witneſs 10 the "i 

fad of incontinence, on account of the neceſſity of the A Ic 
„thing.“ | ET | 

Rex v. e where the wife gave evidence of her having * 
Reading. had connection with the defendant, and that he was father 4 the 
Any of the child, and that her huſhand had had no acceſs to her the eie 


8 Geo. 2. for a great length of time, and there was no other evigence 
Bull. N. P. of the huſband's not having had acceſs to her, but there was „ A 
113. evidence that he was within ſeven miles of her all the time; 
it was held that her evidence as to the fact of incontinence 

was good, as ſhe might be the only witneſs of it that could But: 

be had, but that of the non-acceſs that there might be fenced | 

others, and that ſo her evidence was inſufficient to that fat, nen th 

Rex v. And in this caſe the ſame point was expreſsly decided. foned b 
Rook. | ned b 


1 Will. 34% 3. Where the Child has been born out of Time. Wl eri 


| | S0 wh 
. 6 It is not preciſely ſettled what ſhall be deemed the era ſurvey 
726. * and certain time for a“ child to be born after the dea cure 
*P. 212. of the father, in order to be held to be legitimate. "T 

: Where the feme went eleven months after the death of tet: ip 
2 huſband, it was reſolved that the iſſue was not legitimate e meſne 
Bull, N. P. for it was born poft ultimum tempus mulieribus pariendo confi 9. If a 
174. tutum. . 1 : | a comp 
Alſop v. But in this caſe, where the huſband died the 23d of Haring if 52 
Bowtrell. and the child was born the 5th of January following, , , 
Cro. Jac. which was nine ſolar months and thirteen days; it ben: to eſt 
541“. proved that the woman had been much abuſed, and oſie 


A 10 0 SWirrender 
compelled to lie in the ſtreets ; and phyticians bearing ere of it. 


dence that ſnch treatment might delay the birth, the chi i, An. 
was held to be legitimate. 3 and, but 
Pride v. And note, That the rule quod non juſtum ef poſi _—_— Ihe lang 
Farls of quem baſtardum facere, &c. holds only in the caſe of # ney. H 


Bath and card eigne et muliere puiſne. But if H. marries a woman, 4 
Montague. ſhe marries again, living H. the laſt marriage is void, wth 
Salk. 120. J he jury ſhall try the fact, which pro! 
| out any divorce, and the jury thall try the fact, 
it not a marriage. | 
SS And this rule that the parents ſhall not be allowed to" 
Geodright 2 4 . . . b ſt dize if 
ex dim. tardize their iſſue, holds only where it is to baltard!z 
Stevens v. born after marriage ; for either parent may be an evidence 
Moſs. their life-time, that a child was born before marriage: a 
Soup. 391. general declarations to that effect, or an anſwer in chance 
are good evidence to prove a child born before marriage, 
not to baſtardize a child born after marriage. 0 
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5. If lefſor of the plaintiff's title is under an aſſignment P. 213. 
y an adminiſtrator, if he cannot produce the letters of ad- Garrett v. 
miniſtration, the book of the eccleſiaſtical court, where the Lyſter. 
oder was entered for the granting of them, is good evyi- ! Lev. 25. 
dence, or a copy of the book will be ſufficient ; but ſuch | 
vill not be ſufficient for the adminiſtrator himſelf, unleſs he 
proves that the adminiſtration under the ſeal of the court 
vas loſt. | Es . 

80 if an ejectment is brought againſt the deviſee of a co- Anon. 
rrholder, by the lord or by a fliranger, the. recital of the will 1 Lord 
inthe admittance is good evidence of the deviſe. - But if Raym. 735. 
the ejectment is by the heir againſt the deviſee, the will itſelf 

aut be proved. 855 . 8 | 7 
| 7. An old terrier or ſurvey of a manor, whether eceleſiaſti- Bull. N. P. 
al or temporal may be given in evidence, for there can be 
w other way of aſcertaining old boundaries or tenures. 

But a terrier of glebe is not evidence for the parſon, unleſs nid. 
ſoned by the churchwardens, as well as the parſon, nor 
nen then if they are of his nomination ; and though it be 
ſgned by them it deſerves little credit, unleſs it be likewiſe 
ned by the ſubſtantial inhabitants: Bur it is in all other 
ales evidence againſt the parſon. N 
do where the queſtion in ejectment was, parcel or not, 


% taken by one of the parties, without the privity or, — 
gcacorrence of the other, was held to be no evidence. *P. 21 4. 


8. The tenant in poſſeſſion is not an admiſſible witneſs for 
he leſſor of the plaintiff ; for he is liable to an action for Turner. 
e meſne profits, and ſo being intereſted is inadmiſſible. 1 Stra. 633. 
g. If an executor takes no beneficial interefl under a will, he gd 
52 competent witneſs to prove the ſanity of the teſtator; Leſee of 
ndif he or any other perſon who is interefled, execute; a ſurren- Fowler v. 
, or a releaſe of his intereſe, he may be examined as a wit- Welford. 
eſs to eſtabliſh the will, though the perſon to whom the Dougl. 134- 
3 or releaſe was offered to be made, reſuſed to ac- 
ept of it. 5 - | | 
lo. An heir apparent may be a witneſs to prove the title ofgmith v. 
nd, but a remainder-man cannot, for he has a preſent eſtate Blackham. 
the land: But the heirſhip of the heir is a mere contin- Salk. 283. 
mcy. Here the caſe was, the heir of a bankrupt was 
ght to prove a debt due to him in an action by the aſ- 
mee, and an objection was taken to his evidence, that the 
plus of the real eſtate (which is only to come in aid of 
e perſonal) being to go to the bankrupt and his heir, that 

heir by twearing as to the perſonal eflate, has the benefit 
lat he diſcharges the real eſtate as to ſo much, but the 
del Juſtice oyer-ruled the objection, as too remote a con- 
Ngency, | | ; 
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P. 215.*5th. OF THE VERDICT, JUDGMENT.WRIT 


OF POSSESSION, AND OTHER PRO. 
CEEDINGS. h 
1ſt. Of the Verdict. a 2 
1.“ In ejectment the plaintiff ſhall always recover ac * 
* cording to the title which he makes out, though not con 9 
« ſiſtent with that ſtated in the declaration.” "Al 
As in the caſe of Bedford ex dim. Carrathers v. Dendien J. 
ante 158. where plaintiff having a title to but five years, ve erer 
declared for ſeven, but recovered notwithſtanding accord üg 
do his title. 8 | . 
Ante fol. So plaintiff may declare for any number of acres, aa + 
157. recover ſo many only as he proves a title to. calual 
2. If the declaration in ejectment goes for ſever 4" 
things, and there is a general verdict, though the dech def 
ration is bad as to part, yet plaintiff may recover for i 

9 „ remainder.” | 
As where the declaration was for a meſſuage or tenemen uy th 


P , a | 
erl. Blix. and four acres of land belonging to the ſame, and the * 


186. was a general verdict; on a motion in arreſt of judgment 
was decided, that though the declaration as to the fr Pi 
for a meſſuage or tenement was bad for uncertainty, yet 

was held tg be good as to the four acres, which could n 

4 be ſaid to belong to any houſe. But the damages and co 

P. 216. being *intire, it was held that plaintiff could not have jud 
ment as to them. | | 
Anon. 3. In a recovery in ejectment of one hundred acres 

Dyer 47 a. Jand, twenty of paſture, c. without mention of any © 
or garden, it was nevertheleſs held that plaintiff ſhould 
cover all the erections thereon. | 


2. Of the Judgment. 


Hooper v. 1. The caſual ejector can in no caſe confeſs a judgment 
Dale. a. Though plaintiff has had a judgment regularly ( 
i Stra. 531. tained, if he has not loſt a trial, yet the court will ſe 
+Dobbs v aſide upon payment of coſts and taking notice of ! 
Paſſer, For though the defendant may afterwards bring his ejedme 
2 Stra. 975. yet change of poſſeſſion, in conſequence of the plaini 
judgment, may be of great Joſs and inconvenience to the 

fendant, as felling timber, &c. | 

3. By tat. 16 Car. 2. c. 8. ſ. 17. If defendant m 9 

“ment brings a writ of error, he ſhall be bound to 

% plaintiff in ſuch reaſonable ſum as the court ſhall & 


1 that 
title w 


Iſt, If t 
It, it is 
nem if 


1 Rr. 
This ſum is generally double the rent. | | 
4 Burr. „Under this ſtatute the defendant is entitled by Jay 
2502. his writ of error, if he offers to become bound as tht 


„ tute directs.“ 


There 
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Therefore where in this caſe the leſſor of the plaintiff FP, 217. 
{ore that the defendant was infolvent, and alſo that he had Evan Tho- 
z mortgage againſt the land to more than it was worth, yet mas v. 
me court held the defenJant entitled to his writ of error, he 1 ; 
becoming bound in double the rent. 4. DOT 

And by the ſame ftatute, © In cafe judgment be affirmed 
„ upon a writ of error, the court may award a writ of en- 
« quiry as well of the meſne profits, as of the damages by 
any waſte committed after the firſt judgment.“ N 

Though in this caſe where defendant brought a writ of Wharrod v. 
error in parliament upon a judgment in ejectment, the court —_— 
qbliged him to enter into a rule not to commit waſte or deſtruc- - 823. ” 
tn during the Seng of the writ; and he juflified in = d | 

4 A writ of error cannot be ſued out in the name of the, Burr, 757 
catual ejector. | 1 | 

And if judgment has been ſigned ayainſt the caſual ejector George ex 
br default, when plaintiff moves for leave to take out exe- dim. Brad- 
nion againſt the caſual ejector is the time when the land- Bs Wits. 
rd, if he brings a writ of error, is to ſhew that as a cauſe, Burr:756 
by the plaintiff ſhould not have leave to take out execu- 
on, and if he then omits it, and leave is given, the execu- 
lon will not be ſet aſide. 3 | | 
5. * Nothing ſhall be afligned for error, which will make 
jt neceſſary to $0 again into the title of the lands.” | 
For where after a judgment for the plaintiff, error was P. 218. 
lzned, that the leſſor of the plaintiff was ſeized in right Wilkes v. 
his wife, and that ſhe was dead before judgment, and eh | 


2501. 


t ſo the leaſe was determined; it was adjudged, that as 
e error depended upon the death of one not party to the 
It, that it could not be allowed, ſor the plaintiff might 
that leſſor was ſeiſed in his own right or the like, and fd 
title would be to be re- examined on a writ of error. 


3. Of the Writ of Poſſeſſion. 


it, If the leſſor of the plaintiff has judgment in eject- 
It, it is to recover the term upon which an habere facias 


1 iet Nen iſſues to the ſheriff, to put the plaintiff into poſſei- 


of i But if a year and day paſs after judgment the plaintiff Withers v. 
ut have an habere facies poſſ. without a ſcire ſacias firſt A 0 
ing. ; 7 7 ; 4259. 
Where the leſſor of the plaintiff died in the vacation, Poe ex 

the writ of poſſeſſion was taken out after his death, but dim. 

telted of the laſt day of the preceding term, and ſo Beyer v. 
"reached the time of his death, the writ was held to be — * 


4. Of the Cofts. . 


yy 1 l the lefſor of the plaintiff is an infant, the court Anon. 
as tue on motion ſtay proceedings, till he gets ſomebody to i ill: 130. 
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P. 219. enter into a rule to pay * defendant his coſts if defendant Wil «| 
| has a verdict, an infant not being liable to coſts, 
Dem ex 2. Where the leſſor of the plaintiff lived in Ireland, the 
dim. court ſtayed proceedings till he had given ſecurity for pay. | 
Lucas . ment of coſts, though the ejectment was brought under the 
* direction of the court of chancery, and ſecurity had been 
1177. already given there for 400%. 3 | | 
3. Though the leſſor of the plaintiffs title is at an end, 
| « yet the court will not ſtay proceedings.“ . 
Thruſtout As where his title was as fenant for life, and it appearing 
ex dim. ghar he was dead, defendants applied to ſtay the proceedings. 
kay But the court refuſed the motion, as plaintiff had a right to 
4 = proceed for damages and coſts ; but they obliged him to find 
1056. ſecurity for colts. 


ordan v. 4. If there is an ejectment againſt ſeveral, and the plain - goes 
— tiff is nonſuited, he may pay the coſts of the nonſuit 108 the {+ 
1 Stra. 3 16. which of the defendants he pleaſes. : 
5. By tat. 8 & 9. V. z. c. 11. In ejectment againſt ſere- 
e ral, if any one or more is acquitted by verdict, he ſhal 
“recover his colts againſt the plaintiff, unleſs the judge ſhal . 
certify in open court that there was good cauſe for making. ., 
„ ſuch perſon a defendant.” | So 
| Ou; | « deten 
| ; 6 5 A 1 
P. 220. 5. Of bringing a ſecond Ejectmeni. j bi he 
Anon. 1. Plaintiff may bring a ſecond ejectment for the fan 22 
— rig lands, but unleſs it appears to the court that there 1s g 0 But ir 
Bodily ; 2 for bringing ſuch ſecond ejectment, the court wil ny 
i Sera. 554. ſtay proceedings until the cofts of the frſt are paid. Ta this 
1 As where it is done merely for vexation, or there is ao 
Chambers thing fraudulent in the proceedings. Joes hi 
e ee + And though the leffor of the plaintiff had negleded! ene 
2 Black. the former ejectments to enter into the conſent rule, ) wer es 
Rep. 1180. proceedings were ſtayed until payment of coſts. but in ( 
1— x * But where the plaintiff does ſhew ſome good and {ati e defend 
Ginger „. © factory grounds to the court, he may be a lowed to br. ;enly 
Barnardi- * 3 ſecond ejectment, without paying the coſts of Ui of th 
n. 66 r Ad be nl..* „ 
2 Black. tAs where the plaintiff declared on one demiſe, but afte . gon 
Rep. 1704. rds finding it neceſſary to join truſtees, he delivered a 18, * ry 
{hae v. ejetment, the court allowed it without payment of colts, ited. 
* 13 But a iſtate alone ſeems not to be ſufficient to exe dence, a 


the plaintiff from payment of coſts.” 
Lord Co. For where Lord Couing/ſby brought an ejectment, and | 
ningſby's à rule for a trial at bar, and finding it to be on a wrong! 
=> miſe, delivered * new ejectments, and coming again for 
r Stra. 5848. trial at bar, the court refuſed to grant it, but on pay 
p. 22 I. of the coſts of the former ejectment. 

And though there may be ſome difference as to the] 

ties in the two cements, yet if the queſtion and vile k 
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© ſame, the colts of the former ejectment ſhall be paid before 
« the ſecond is ſuffered to proceed.” TY 
As where an ejectment had been brought under the demiſe Doe ex dim. 
of the huſband and wife, and the plaintiff had been non- Pvcheſs of 
ſuited. And after the huſband's death, the wife brought 2333 
new ejectment; the court ſtayed proceedings in it til} the Stra. 
colts of the firſt ejectment were paid. | 1152. 
2. After a verdict in ejectment and judgment for the 8 
plaintiff, if defendant brings a writ of error, he ſhall not Groſvenor, 
he allowed to bring an ejectment until he has quitted poſſeſ- Salk. 258. 
fon, or the tenants have attorned to the plaintiff, ſo that 
WT plaintiff is in poſſeſſion, and he out. For if the plaintiff .in 
be frſt ejectment was to get judgment in this there would 
be two judgments for the ſame thing. But if defendant 
bes on a different title, proceedings will not be ſtayed in 
e ſecond ejectment. | f 


6. Of Treſpaſs for the meſne Profits. 

1, © The verdict in ejectment having eſtabliſhed the right 
* of the plaintiff, from the time that his title accrued, the 
* defendant is a treſpaſſer, and the plaintiff entitled to | 
# *recover from him damages for his unjuſt poſſeſſion, equal FP, 292, 
„to the value of the lands during that time, this is done 5 
by an action of zre/þaſs, the damages in ejectment being , Black. 
' uſually but one ſhilling.” es , - Calls e 
But it ſeems to be a point not clearly ſettled how much the 
antiff is entitled to recover for the meſne profits. 

la this caſe it is held that plaintiff is not bound to claim De Coſta v. 
le meſne profits only from the time of the demiſe ; for if he atkyns. 
roves his title to have accrued before that time, and proves Ch. . 
e defendant to have been longer in poſſeſſion, he ſhall re- Hii 4 G. 2. 
yer antecedent profits. | | | Bull. N. P. 
But in ſuch caſe if plaintiff goes for time before the demiſe, 87- | 
e defendant is at liberty to controvert his title, but if he Ibid. and 

A n . > Ibid. and 2 

bes cnly for the time of the demiſe laid, the record againſt Burr. 665. 
Im of the recovery in ejectment is concluſive evidence of 5 
e plaintiff's title from that time, and cannot be contro- 


4 ned; and in ſuch caſe it is ſufficient ſor the plaintiff to Colling- 
a; Nuce e in ejectment and the writ of poſſeſſion wood & 
g ruted. So againſt a precedent occupier the record is no Ramſey, 


dence, and therefore againſt him the plaintiff muſt ſhew 3 


dprove a title. | | | 1 Sid. 239. 

o with regard to poſſeſſion another doubt ariſes.” 

Ia this caſe it is held, that the plaintiff will be entitled to gn. 

wer the meſne profits only from the time he can prove nought v. 
lf to have been in ® actual poſſeſſion, and therefore if a Coſins. 

u makes his will and dies, the deviſee will not be entitled: —_ 
ite profits till he has made an actual entry. 2p. 8 

3 | | 7: On . 223. 
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2 Roll. On the other hand it is laid down that when the plaintif 


Abr. has once made an actual entry, that that will have relati 

| ſer Re. to the time of his title accrued, ſo that he may recover hy 

lation. meſne profits from that time. . 

Bull. N. P. But however if a ſubſequent entry has a relation back to 

88. the time of plaintiff's title accrued, yer the defendant may 
plead the ſtatute of limitations, and ſo protect himſelf from 
all but the laſt ſix years. | | 

Aſlyn v. 2. This action of treſpaſs for the meſne profits may be 

Parkyn. brought either by the nominal plaintiff in ejedt ment, or by the 

2 Burr: 665-Jo for of the plaintiff himſelf, even in the caſe of a judgment 

Bull. N. P. by default againſt the caſual ejector. But if the ation is 


89. brought by the nominal plaintiff in ejectment, the court | 

will, upon application, ſtay proceedings till ſecurity is given Wl ie 

For anſwering the coſts. T. 

N 3. If one tenant in common recovers in ejectment againſt * 

3 Will. 118. the other, he may maintain an action of treſpaſs for the with 

| meſne profits; though the contrary doctrine is expreſsly laid 2. 

down in 3 323. Co. Litt. 199. | fmal 

Thorp v. 4. Where the judgment is againſt the tenant in poſeſhur 3. 

28 and the action of treſpaſs is brought againſt him, it ſeem res 
— "55 . ſufficient to produce the “ judgment, without proving the uri 

37. F execution executed, becauſe by entering into the rule 1 __ 
P. 224. confeſs, the defendant is eſtopped, both as to leſſor and le 


ſee. So that either may maintain treſpaſs without proving 
an actual entry: But where the judgment was againſt th 
| Caſual ejector, and ſo no rule entered into, the leſſor ſhall nc 
maintain treſpaſs without an actual entry, and thereto 

| ought to prove the writ of poſſeſſion executed. | 
Holdfaſt v. 5. In treſpaſs for the meſne profits againſt the tenant | 
Morris. poſſeſſion after a recovery in ejectment by default againſt tl 


TH 


2 Wile 15. caſual ejector, the tenant cannot pay the money into court, | | 
the action is for a tortious occupation from the time the tt 81 4 
nant had notice of the title of the leſſor of the plaintiff, ſeal. : 

Bull. N. P. 6, Where this action is brought after a judgment by d n ng 

88. fault againſt the caſual ejector, it is uſual for the plaintiff 4 yy or 
recover the coſts of the ejectment as well as the meſne pr 9 nn 
fits. 5 3 
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Having now treated of actions of treſpaſs vi et armis, 
ations of treſpaſs on the caſe only remain to be conſidered : 
Theſe conſtitute the ſeveral actions of | 
1. Slander and malicious proſecution, or treſpaſs on the caſe 
with reference to the perſon. 
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2. Trover, or treſpaſs on the caſe, with reference to per- 
ſinal property only. | | DE: 5 
3. Treſpaſs on the caſe, properly ſo called, with reference 

to rea] property. | | 


THE ACTION OF SLANDER. 


LAN DER is the defaming a man in his reputation, by 
beaking or writing words from whence any injury in cha- 
Fader or property ariſes or may ariſe, to him, of whom the 

vords are uſed. | | CEE 3 
P Slander may be committed, 1ſt, By Words. 2dly, By Caſe de Li- 
writing, which is called, by /ibel in ſcriptis. zd. By pictures bellis Fa- 
4 repreſentations of that ſort, which is called libel fine 38 
ſriptis. | | | | 85 

lu treating of this action J ſhall firſt conſider each ſpecies 
of ſlander now laid down in its order, and the rules of con- 
ſruction adopted by the courts. 2d. The pleadings. 3d. 
The verdict, judgment and coſts. BEES 8 


1. OF SLANDER BY WORDS. 
R Words for which this action may be maintained are, 


ther ſuch as are in themſelves * actionable, or ſuch as *P, 227. 
Vol II. I become 


., 1 EM 


become ſo by reaſon of ſome ſpecial damage ariſing from 


them. # 
1ſt. Of Words in themſetves actionable. « - 
| : 9910 

Theſe are iſt, Which bring a man into any danger of le- 0 
gal puniſhment : As to ſay, That he poiſoned another,” ju 
2diy, Which may operate to exclude a man from fociety : Ml © v 

as to ſay, © That he hath an infectious diſeaſe.” zdly. 80 
Which injure a man in his trade or profeſſion, as to call a Hof «1 
trader a bankrupt. 4thly, Which charge a man in a public be t 

capacity or office with principles inconſiſtent with his office; nee, 
As to ſay of a juſtice of peace that he was a Jacobite, and ef w. 
for bringing in the Pretender,” > An 

| CFTR neral 
I. Of Words actionnble from their bringing the Perf WM en 
of whom they are ſpoken, to the Danger of led. im 
Puniſhment. © 3 
1, * Theſe words muſt charge 4 fad lo have been committed. het 
“ For to charge a man with bad or evil intentions, is not ſuf · pen. 

« ficient.” | As 
Eaton v. As where defendant ſaid of the plaintiff, ** He is a bray- riet! 
Allen. ler and quarreller, and gave his champion counſel to kill me, Mite, ! 
4Co. 16. b. and then fly the country.” Theſe words were adjudged not dged 
to be actionable, for they charge no fact committed, and Nintit 

the purpoſes or intentions of a man without action are not Words 

| puniſhable by law. OR "2, 
*P. 228. #* So where the words were He is a troubleſome fellow, Worn 

Bland's and I doubt not to ſee him indicted at the next aſſizes for 1 
_ ſheepſtealing.” Theſe words were adjudged not to be atii-Wl_. MN 
utt. 18. onable as not charging the party with any fact committed, uh 
For the words ſhould import ſome degree of guilt.” * 
Steward v. So that to ſay a man is in gaol for ſtealing a horſe is not , . 
3 actionable; for the perſon might be innocent, and the words , 7 5 
© only import his being in on ſuſpicion. IV 
3 V- But in this caſe when the words were of the ſame import . 
2 Will 7 He was put into the round-houſe for ſtealing ducks a8. 85 


Crowland.” The plaintiff had a verdict, and on a motion op r 
in arreſt of judgment, the court held that he ſhould recover, d fe. 


the jury having found them to be falſe and malicious. 5 3 * 

On this ground adjedive words are aclionable or not, , 1 T 

according as they preſume an ad committed or not.” by 
Brittridge's As where the words laid were, “ He is a perjured old Yords 20 
Caſe. knave.” That diſtinction was taken, ſo that if one calls] ? A 
4 Co. 18. b. another ſeditious or thieviſ knave, theſe words are not act- What 
| onable, for they only import an inclination to ſedition 00 Wryer t 
theft, not that the party ever was guilty of either, but the WS: profe. 

word perjured imports an act committed, and ſo is action" WF © if, 

able, | 2 . | : dave,“ 0 

2. aach li 

« Ang 


(ball be 


order at the time of ſpeaking the words, for if not, the 
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+, © Tt is not neceſſary to make words actionable under FP, 229. 
« this head, that they endar;ger the perſon's life, or charge Finch's 
« him with felony, for to charge him with any leſſer crime, Law. 186. 
„for which he is liable to proſecution, is actionable. As to 
« {ay he hath gone about to ger poiſon to kill the child, that 
s ſuch a woman goeth with (which is no felony) yet theſe 
« words are ationable.?? . C 

80 where the words were“ You are a thief—Of what? Morgan v. 
of every thing.” Theſe were held to be actionable. Though Williams. 
the theft might be of what was no felony, as apples from a Stra. 14%, 
tree, for that the court would intend it to be of every thing 
of which he could be a thiet. ; : Re | 

And note, that where a perſon had been a thief, but a ge- Cuddine- 
jeral pardon of all felonies had paſſed, of which he had ton y. © 
aten the benefit, and a perſon afterwards called him, Wilkins. 
« Thief,” The words were held to be actionable, he being Hob. 81. 
deared of all guilt by the pardon. BEES. | 

3. © Though the words may import a charge of felony, 
et if it appears that the fact charged could not have hap- 
* pened, this action will not lie.“ | 

As where the plaintiff declared, that defendant having a Snag v. 
riſe then living, ſaid of the plaintiff, © He has killed my Se. 
rite, he is a traitor.” On demurrer the words were ä 165 . 
udged not to be actionable, for that the wife being living, 
paintif could never be brought into danger, and ſo the 
vords were vain, and no ſcandal. l & 

2. The ſecond claſs of actionable words are | P. 230. 
Words which operate to exclude a Man from Society. 

As to ſay of a man that . He is a leper, or hath got the Tarlor v. 
roſy,” is actionable, for © a leper” ſhall be removed from Packins. 
tz ſociety of men by a writ de leproſe amovendo. 1 Noll. Ab. was 4 Jace 
So where the words were * He is full of the pox, I mar- cn 
{that you will eat with him.” Theſe words were adjudg- Hob. 219. 
to be actionable, | 1 | | James v. 
four the, words muſt charge the perſon with having ſuch 2 _ 
rds do not operate to exclude the perſon from ſociety, | Carſiake 
5 © ine bath given the bad diſorder to ſeveral,” is not ac- Mapledo- 
Mable as not ſpoken in the preſent tenſe. ram. 
3d, The third claſs of words in themleives actionable are Paſch. 28 8. 
ods which injure a Man in his Trace or Frofeſſion. S 
5 As where the words were ſpoken of an attorney, Rep. 473. 
hat does he pretend to be a lawyer? He is no more a Day v. 
yer than a devil,” Theſe words as ſcandalizing him in Buller. 
5 profeſſion were adjudged to be aQtionable. 3 Wi. 59. 
do if one ſays of a merchant, © He is a bankruptly 400. 19. a. 
ure,” or * That he will be a bankrupt within two days,” 
uch like infinuations ; theſe words are actionable. £0 

And words tantamount, as conveying implied ſlander, 
(ball be dee med aQionable,” _ | 

5 0 12 As 
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* p. 1. As where the words were, * You are a ſorry fellow 2 
b « ; - 

Stanton v. and a rogue, and compounded your debts for five Chillings f. 

Smitb. © in the pound.” Theſe were held to be actionable when Ml © v 

28tra. 762. ſpoken of a trader, being tantamount to calling him bankruy; 


2. When words are uſed to any perſon which are ap- WM 
© plicable to his profeſſion or calling, and tend to ſcandalize Ml © co 
it, they ſhall be taken as applying to it, and be action. A 
e 928 | of 91 
= s As where Hyrchley, the plaintiff, being one of the attor- WM coun 
4 Co. 16. nies or clerks in court of H. R. and ſworn to deal duly with- Wi 9n/ 
out corruption in his office, defendanr ſpeaking of plaintiff's prom 
manner of dealing in his profeſſion, ſaid to Byrcbley, © You Wi” 
are well known to be a corrupt man, and to deal cor- WM charg 
** ruptly.” Theſe words were adjudged to be actionable, per lo 
as ſlandering him in his profeſſion, to which the words re. Wet: 
ferred, for ferms relatus ad perſonam, intelligi debet de condi- ders a 
tione perſonæ. | | | ee, 
4. The laſt fpecies of words in themſelves actionable are * 
; bo 
Words ſpoken in Derogation of a Perſon in any Office of * © 
Dignity, Truft, or Fr; "Jr; 
As public officers, magiſtrates, C. Under which head "thoſe 
may be conſidered ſcandaluim magnatum, or ſlander of peers, It ad 
or other eminent perſons. 4, h 
1. With regard to this. head it is to be obſerved, that e tea 
© words may be actionable with regard to theſe, which would Ie ma; 
not be held ſo in the caſe of a common perſon.” Fords ü 
*P. 232. * As where the words were uſed of the marquis of Drr- 4. 
Proby v. cheſter, My lord is no more to be valued than the dog that at, We 
Marquis of“ lies there.” "Theſe words were held to be actionable. jerlon, | 
Dotcheſter. „80 in the caſe of a common perſon words importing 8 2.7 
cover 


1 Sid. 233. 4 merely bad inclinationt are not actionable (ante 227), but it 
“ is otherwiſe in the caſe of public perſons or magiſtrates.” 
How v. For where plaintiff declared, that being a ju/ttce of peace Of | 
Prinn. and deputy lieutenant, and having ſerved as knight of the ſhire becon 
Salk. 694. for the county of Glouce/i-r, and intending to ſtand candidate Li | 
for it again, the defendant ſaid of him,“ He is a Jacobite, 
and for bringing in the Pretender and popery to deltroy our 
nation.” Theſe words, which only charged inclinations and 
principles, were held to be actionable. 
Aſton v. So where the words were ſpoke of the plaintiff, who was 
Blagrave. a ;uftice of peace, He is a raſcal, a villain, and a liar ;" 
4 Id Rahm. they were held to be actionable, when applied to a perſon in 
1369. S8. C. an office of truſt or dignity. | Mo | 
Sucktevy, 29 Where the words were ſpoken of Stuckley, who was 3 
Bult. © jultice of peace for Devonſhire, ** —_— covereth and hideth 
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4 Co. 16. a. felonies, and is not worthy to be a FL ce of peace.” Ihe lich wo 
plaintiff recovered, for it was againſt his oath and office, and er reſo! 

a good cauſe to put him out of the commiſſion, and indie a bat 

Dy | Ait i a 


and fine him. 
| 2. 10 But 
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2 © But where the words do not charge the perſon in 
« ſych truſt or office, with any“ breach of his duty or oath, #P, 233. 
| « with any crime or miſdemeanor, whereby he has ſuffered | 
„any temporal loſs in fortune, office, or any way whatſo- 

« ever, but are ſpoken a? matter of opinion as to ſuch perſons 
conduct, ſuch words are not aQionable.” 

As where plaintiff being knight of the ſhire for the county Onflow v. 
of Surry, detendant, at a meeting of the freeholders of the =o 5 
county, uſed the following words: © As to inſtructing 8 
Ohe, you might as well inſtruct the winds, and ſhould he 
promiſe his affiſtance, I ſhould not expect that he would give 
it” Theſe words were adjudged not to be actionable, as 
charging no crime, but being merely matter of opinion; and 
per lord chief juſtice De Grey, to impute to any man the mere 
{ſet of moral virtue, moral duty, or obligation, which ren- 
lers a man obnoxious is not actionable. Such as the preſent 
aſe, which is merely inſinuating a doubt of Mr. On/ow's 
honour. : on” | 

3. But a diſtinRion is to be obſerved, when the words are Salk. 695. 
id to a perſon in an office of profit, and when in one of cre- 
tt only. In offices of profit, words that impute either want 
of unjerflanding, of ability, or integrity, are actionable, but 
nthoſe of credit, words that impute want of ability only are 
ct actionable: As to ſay of a juſtice of peace, He is an 
5: he is a beetle-headed jull wy 


ce,” is not actionable: And 

he reaſon is that a man cannot help his want of ability, as 

de may his want of honeſty : But even in offices of credit, 

yords that import corruption or diſhoneſly are actionable. 

* 4. As to action of ſcandalum magnatum, it is enacted by *P, 224, 
at. Weſt. * That if any one ſlander a peer, or other great 4 
erſon, that he ſhall be puniſhed by impriſonment.” And by 

at, 2. Rich. 2. The perſon injured may in a gui ram action 

over damages for the offence.” TY 


Of Words not in themſelves actionable, but which 
become ſo by reaſon of ſome ſpecial Damage. As 
oſs of Preferment, Marriage, &c. 


te, 
ur . For the loſs of preferment. SR” 28 | 
nd L if a divine is to be preſented to a benefice, and one to, C TRY 


feat him of it, ſays to the patron, ** That he is an heretic, 

a baſtard, or that he is excommunicated ; by which the 

uon refuſes to preſent him, and he loſes his preferment, 

{may have his action for that ſlander. 5 | 

© where defendant ſaid of the plaintiff (who was ſon and Raniſter v. 
r of his father) © That he was a baſtard.” An action was Banitter. | 


et adged to lie, for it tended to diſinherit him of the lands cit. 4 Co. : ;+ 
he lich would deſcend to him from his father: But it was fur- 

12 der reſolved, that if defendant pretended that the plaintiff 

let 


a baſtard, and he himſelf the next heir, no action lies, 
"Is a claim of right. | 755 
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And in ſuch caſe it is not neceſſary that the damage ariſ. 
ing from the words be certain and immediate, for if it he 

« probable and remote, it will maintain the action.“ | 
* P. 885. As where the action was for calling the plaintiff a baſ- 
Vaughan v. tard; and it was moved in arreſt of judgment, that he ſhouig 
Ellis, ſhew ſome ſpecial damage from a preſent title and poſſeſſion, 


ag Car. whereas he had only declared that his grandfather was te. 7 
; 3 nant in tail, and his father had divers ſons living, of which : 
he was the youngeſt ; but there being a poſſibility that he Ml © 
might inherit, and he proving that he had been offered a ſun Ml ** 
of money for his poſlibility, the action was adjudged to lie. * | 
2. For the Loſs of Buſineſs or Trade. 1 
Levett's As where the plaintiff declared that he was an innkeeper, WM ?: 
8 and the defendant ſaid to him, * Thy houſe is infected with ut 
289. the pox, and thy wife was laid of the pox.” Theſe words a 
5 were adjudged to be actionable, for it was a diſcredit to the with, 
plaintiff, and gueſts would not reſort thither. A. 

But in ſuch caſe it muſt appear that the words fron WM "= 
% whence the injury may ariſe, were 2% in 4 converſation, I nk 
concerning the plaintiff's trade or 4 | non, 
Savage v. For where plaintiff declared, that he was a trader ard ® ho 
Robery. that defendant ſaid to him, © You are a cheat, and have the 0 
Salk. 694. been a cheat for divers years,” judgment was arreſted, aftet kom! 
a verdict for the plaintiff, it not appearing that there uus“ but in 
colloquium of the plaintiff's trade at the time. Way 0 

" „Though where the words muſt clearly refer to the plan dorſe. 
P. 236.“ tiff's trade or calling, they ſhall * be actionable though nerds 
1 golloquium-is found. . they w 
Reeve v. As where the plaintiff was a malſter and dealer in corn, an foreme 
N defendant ſaid of him. Don't deal with him, he's a cheat buity. 
and has cheated all the farmers at Epping, and dares n. 2. 
ſhew his face there, and now is come to cheat at Hatfield. As w 


Theſe words evidently referring to plaintiff's trade were hel miſtreſs 
to be actionable, though the ſpecial verdi& which found them der, 


found allo no colloquium of plaintiff's trade. wy 8 
. 1 8 
3. Tor Lofs of. Marriage. Mis by: 
Davis v. As where plaintiff declared, that ſhe being a virgin ;/ if, 


. good fame, was going to be married to one Antony Haff com. 
Poph. 56. and that defendant ſaid of her, 1 know Davis's daug bien? þ, 
ſhe dwelt in Cheap/ic, and there was a grocer chat dil eaking 
her with child.” By reaton of which words the faid £008W::i2) / 
refuſed to marry her. Plaintiff recovered on account of . «1 
ſpecial damage. ' Ceeding 
r But ia this caſe a diſtinction is taken, that in order to ma As wa 
Cre, Elie. ſuch words actionable, they muft be ſpoken to the perſon uf peace 
787. was in communication lo have married the perſon eggs und miſc 
| Graves v. Hamed, for if ſpoken generally the action will not lie-. elavio 

Blanchet. to a call a woman whore, or words tantamount, is 4 4er con; 
Salk. 699. of ſpiritual cognixance, and not actionable at common la rrſon h 
1d. 594. S. P. anleſs under the circumſtances above. 5 * 


* 
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4. For the Loſs of Service. 1 *P. 237. 


As if a perſon to prevent a ſervant getting a place gives Per Lord 
tim a falſe character, it is actionable. Mansfield. 

But in ſuch caſe it muſt appear to have been given mal:- Dall. e Fes, 
ci and with an ill intention; for though the character ee pag 
given is falſe, yet if no malice appears, the action will not Hawkins. 
lie. 3 | 5 Hill. 26 G. 3. 

3d. © But it is to be obſerved, that words in themſelves Term Rep. 
« actionable may nevertheleſs not bear an action from the 110. 
4 particular circumſtances under which they are ſpoken or 
uſed.” | 

1. As if words are ſpoken out of a Motive of Friendſbip, and 
without intention to defame. 0 „ | 

As where the action was for ſaying of the plaintiff, who Herver v. 
was a tradeſman, He cannot ſtand it long, he will be a Dowſon. 
bankrupt ſoon,” and ſpecial damage was laid in the declara- ——_ | 
ion, 1g. That one Lane refuſed to truſt the plaintiff for G. 3 5 
an horſe.” Lane, the perſon named in the declaration, was Bull. N.P.8. 
the only witneſs called for the plaintiff, and it appearing 
from his evidence that the words were not ſpoken maliciouſly, 
but in confidence and out of friendſbip to Lane, and only by 
ray of friendly warning not to truſt the plaintiff for the 
horſe. Pratt ch. juſt. directed the jury that though the 
words were actionable, yet if they ſhould be of opinion that 
they were not ſpoken out of malice, but in the manner be- P. 238. 
forementioned, that they ought to find the defendant not 
guilty, and they did ſo accordingly. 7 | 

2. ef they are ſpoken privately and in confidence.” _ | 

As where a ſervant brought an action againſt her former nage 
niſtreſs, for ſaying to a perſon who came to enquire her cha- fee eg 
ncter, „That ſhe was ſaucy and impertinent, and often sittings af- 
lay out of her own bed, but that ſhe was a clean“ girl, and ter Eaſt. 6 
did her work well :” Though the plaintiff proved that ſhe G. 3: 
was by this means prevented from getting a place, yet * . 
lun Mansfield, this is not to be conſidered as an action in 


tie common way for defamation by words, but the gi/t of it 


ni be malice, which is not implied from the occaſion of 


baking, but ſhould be directly proved. This was a confi- 
Kertial declaration, and ought not to have been diſcloſed. 


3. „If the Words have been uſed in the Courſe of Legal Pro- 
credings, no action will lie for them.” | 

As was adjudged in this caſe, that if one exhibits articles Cutler v. 
if peace againſt any perſon containing divers great abuſes Dixon. 


ind miſdemeaners, in order to have him bound to his good! 46. ms 


behaviour: The party accuſed ſhall not have for any mat- 
(contained in ſuch articles any action on the caſe, for the 
rrſon has purſued the due courſe of juſtice, and if thoſe ac-,. 

| | e 
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* P. 239. tions were permitted, thoſe who have juſt cauſe of complaint 7 
would not dare to complain for fear of vexation. 

„ But though the defendant may in ſuch caſe be juſtifed, Mat b 

vet if he does no? confine himſelf to legal form, but charge, 


* crimes not properly cognizable by that juriſdiction to which be Will (cr | 
« applies, an action will lie for thoſe charges.” z 
Buckley v. As where Mood, the defendant in this action had exhibiteg WM « j;; 
Wood. articles in the Star Chamber againſt Sir R. Buckley, and in As 
3 them charged ſeveral matters not cognixable in that court, and Prin 
230. S. C. had often declared in the country that the articles exhibited were N jp: 
true. It was reſolved, that for any matter contained in the Mf 


bill which was examinable in that court, that no action lay 
though it was falſe, becauſe it was in the courſe of juſtice ; 
but, 2dly, that for the matters not cognizable in that court, 
that the action lay as being a ſlander on a perſon which he 

could not defend. zd, That though for preferring falſe 
matter to a competent juriſdiction, that no action lies, yet 
that if he talks at large in the country, and avers his charges 
to be true, that an action lies. 

„. It was further held in this caſe, that if a witneſs goes be- 
yond the point in iſſue, and ſlanders a third perſon, that 
this action lies againſt him. | | 

BullN.P.5- Note, That if two perſons ſay the ſame words, yet a joint 

4 action of ſlander will not lie againſt them. 

P. 240. * Having thus conſidered ſlander by words, I ſhall pro- 
ceed to | 


2dly. SLANDER BY WRITING, or Libel. 


Under this head I ſhall conſider, 1ſt. The nature of libels, 
2. What conſtitutes the offence, and who are liable to pu- 
niſhment for them. | | 


I, Of the Nature of Libels. 


Slander by libel differs only from ſlander by words, that 
it is delivered in writing or printing. But the offence of 3 
libel is more heinous as its circulation of the ſlander is more 
extenſive, and derives too an additional degree of malignitj 
from its being done premeditatedly. | 
The rules, therefore, before laid down in reſpe& to ſlan- 
der by words, will be found to apply equally in the caſe o 
libels. Which I ſhall firſt conſider ; and ſecondly, the more 
particular nature of libels themſelves. 
As iſt, * To charge a perſon with any crime which may 
« ſubje& him to the danger of legal puniſhment is a libel 
" pag actionable.“ 1 1 
| s to charge a perſon with ſodomitical practices. | 
—4 2 3 2. To alledge any matter which may be the means 0 
excluding him from ſociety.” | 1 A 
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a *\; where plaintiff brought his action againſt the defendant*P. 241. 
for a libel, charging him with having the itch and ſtinking vinlers v. 
of brimſtone. The plaintiff recovered in this action, the Monſby. 


„rds charging him with diſeaſes which rendered him unfitz Will. 403. 


ſor ſociety. | ES 
80 where the writing is ſuch as will injure a man in 
« };s trade or profeſſion, it is a libel for which this action lies.” 

As where plaintiff declared, that he was gunmaker to the Harman v. 
Prince of Wales, and it having been inſerted in the newſ. Delany. 
papers that he had preſented a gun to the Prince of Wales, 2 Stra. 898. 
wo feet ſix inches long which would carry as far as one a Fitzgib. 
foot longer. The defendant intending to injure him in his 8. C. 
rade, had publiſhed another paragraph in the newſpapers, 
mentioning this circumſtance, and adding. That he ad- 
ried all gentlemen to be cautious of dealing with him, as 
ke would not engage with any artiſt in town, nor did ever 
make ſuch experiment (except out of a leather gun) as any 
rentleman might be ſatisfied at the Cro/s-guns, Long-acre.” 
his advertiſement tending to injure plaintiff's reputation 
an artiſt, was adjudged to be actionable, though it was 
reed that for one tradeſman to pretend to more ſkill than 
nother would not be ſo. | 


happineſs of a family, charging a man's children with field & 
immorality or incontinence.” As here that the proſecu- Saunders. 
s daughter was of looſe manners, and had gone up to? <A 
| 4 4 8 Phe 281 * p. 242. 
| * to be delivered of a baſtard. This action was held T- 244. 
5 e · 6 | TS 
5. © But nothing ſhall be conſtrued a libel] which is ne- 

bels. ceſſary in the courſe of legal proceedings, and is relevant 

pu- che matter which is before the court.” 5 

As where the plaintiff declared, That he being a doctor Lake v. 

laws and vicar general to the biſhop of Lincoln, that de- King. 

idant had preſented and cauſed to be printed a petition to 1 Saund. 
lament,” charging him with divers crimes, as extortion, 3“. 

preſſion and corruption in his office:“ The action was held 

to lie, the petition being the neceſſary and uſual mode of 

mplaint to parliament ſor any redreſs of grievance. | 
V where the action was brought for a libel, and the of- AttleyBart: 


gout] We as laid was, That defendant in a certain affidavit, Younge. 
lore the court had ſaid, that the plaintiff in a former af- 2 Burr. 817, 
ſlan- ait againſt the defendant had /wzrn falſely.” The court 7 
ale 0088 that the action would not lie, for in every diſpute in a 


tof juſtice, where one by affidavit charges a thing, and 
other denies it, the charges muſt be contradictory, and 
e muſt be an affirmation of falſehood. This therefore 
lg neceſſary in the courſe of legal proceeding, that no 
M would lie for it. | ” 


© Sono matter which is ſtated in any memorial or pe- 

uon for the redreſs of grievances, and addreſſed in the 

aper channel, by which ſuch redreſs may be had, that is 
8 2 . | gl 


4. © So where the writing injures the domeſtic peace and Rex 1 1 


6 I. 1 N 2 


* P. 243.“ *to the perſons only who have power to give ſuch re. lar 

% dreſs, ſhall be deemed libellous.” | he 
. As where defendant being deputy governor of Greenuich Wl 4 
Baillie. Hiſpital, wrote a large volume, of which he alſo printed /;. he 
Mich. 20 eral copies, containing an account of the abuſes of the hor. WW 


G. 3. B. R. pital, and treating the characters of many of the officers of iu 

the hoſpital, and Lord Sazdwich in particular, who was har: 

then firſt Lord of the Admira/ty, with much aſperity, He WM tion: 

diſtributed the copies to the governors of the hoſpital only, buti 5 

it did not appear that he had given a copy to any other per-. 

ſon. On a rule for an information for this as a libel, Lord dis: 

Mangfeld held, that this diſtribution of the copies to the D de. 

perſons only, who were from their ſituation called on to reach 

dreſs the grievances, and had from their fituation power tc Fo 

do it, was ot a publication ſufficient to make that a libel, and ble 

he ſeemed to think that whether the paper was printed or inW' <0: 

manuſcript under theſe circumſtances made no difference. Hud g 

As words ſpoken without an intention to be made pub hd 

Peacock v. lic, as in confidence or privately, are not actionable“ e! 

3 if a perſon in a private leiter expoſtulates with another on hi be 

8 * vices, it is no bel. : ; king's 

Cafe de Li. And note, That a libel againſt a vagiſtrate is a higher oi” 

bellis Fa- fence than againſt a private perſon, tor it is a ſcandal up ter 

moſis. government. | | AS 1 

s Co. 125 Therefore if one finds a libel againſt a private perſon, Mt, 

eee *ought to deſtroy it, or to bring it to a magiſtrate. But WW" © 

« Co.125.h, it is againſt a public perſon, he ought to bring it to a mag, 

* P. 24 4. trate, that the offender may be ſound out. aling 

5 = lildrey 

2d. As 10 the more particular Nature of Libel. Wi p 

ted ar 

Hurt's 1. A defamatory writing, expreſſing only the initials, An 

Caſe. one or tww9 letters of a perſon's name, but in ſuch manner . 
2 12 obviouſly and indubitably referring to the perſon, and! . 
1 Hawk, that it would be nonſenſe if ſtrained to any other meaning g. 

P. C. 194. is as properly a libel as if the whole name had been mentio lch d. 

2 Atk. 370. ed at large, for it would bring the utmoſt contempt on Hf 

8. P. law to ſuffer its juſtice to be eluded by ſuch trifling evaſion Fug 

and that a writing underſtood by the meaneſt capacity cou. 6 : 

not be ſo by the judge and jury. ? vo 

2. A writing though with ſeigned names, has been col | 4 

„ ſtrued a libel.” : 11 

Per Ld. As was the caſe of Mrs. Dodd, who printed a letter abu” ay 

Hardwicke the late king, under the title of Mo: riaveis Sophia of Perj; e 

2 Alu, 4/0. id they 


though the whole letter was ſo couched in feigned nam 
Pp yer the jury found the publiſher guilty. 
Hick's zd.“ A writing, though not directly charging crime 
Caſc. . , : 8 : ; al ma 
Hob. 213% m4 be a libel, as if done in a taunting or 1ronical 
Poph. . ner.“ As after recounting any acts of public charity 


. the perſon to ſay, “ You will not play the Few or hypocrn 


SLANDER 


ind ſo go on in a ſtrain of ridicule, to infinuate that what *P. 24% 

te did proceeded from vain-glory. - e | 
4. It is not material whether che libel be fru or falſe, or Cale ts * 

whether the party againſt whom it is levelled is of good or Libel. 

al ſame ; for the party grieved ought to complain for every tamoſ, . 

jury done to him to the ordinary courſe of law, and noc 4 Me . 

have recourſe to methods of redreſs by flanderous publica- 

tions. x50 5 

; Awriting may be a libel, though the perſon libelled is Caf. de Li- 


_ . For it ſtirs up ſome of the perſon's family to revenge bel. famoſ. 
or (MY bis attack on his memory. And if he be a magittrate who 5 2 125. 


dead who has been ſlandered, it is puniſhable as a ſlander * 
du the government. | | | | 
For it is neceſſary to be obſerved, that libels are puniſh- 
tble by infor mation and indictment, as well as by action, that 

b conlidering them as an offence againſt the public peace 
ind good order of the ſtate, and thereon is founded the diſ- 
indion, that if any perſon is ſlandered by libel, he may 
have his action as well as an information or indictment. But 

z libel reflecting on a perſon dead, or the conduct of the 
king's miniſters or government, without any particular appli» 
, is puniſhable only by information or indi&ment, as a 
matter of public not of individual concern. 

is was the caſe here of an information againſt the defen- Rex v. 

ant, * For publiſhing an advertiſement ſuggeſting that Horne. 
mary of his majeſty's ſubjects had been murdered by his ma- 53 672. 
's troops in America, and propoſing a * ſubſcription for . 246. 
aling a ſum of money for the ſupport of their wives and 
lildren,” the people of America then being in open rebel- 
Jon to this country. The defendant was found guilty, 
td and impriſoned. | _ 9 
And on the ſame grounds, though the writing may not 
convey any ſlander againſt any perſon, yet may it be a li- 
bel, from having an evil public tendency to corrupt the man- 
ners of the people.” 3 oy 1 

As in this caſe, where an infamous and obſcene book, Rexv. Curl. 
lich had been publiſhed by the defendant, was, on an in- 2 Stra. 788. 
mation and on ſolemn argument, adjudged to be a libel, Rex v. Hill. 
ad he was convicted and ſtood in the pillory. Ibid. cit. 


cho for the ſame reaſon, publications levelled againſt 

* the eflabliſhed religion have been held to be libels.“ „ | 
5 where defendant was convicted of having publiſhed Rex y. 

* rblaſphemous diſcourſes on the miracles of our Saviour, 5s. 83. 

„ tempting to move in arreſt of judgment, the court pitzgib. 55. 

and hey would not ſuffer it to be debated, whether to writes, C 
zanſt chriſtianity was not an offence puniſhable in the tem- 

1 ral courts at common law. | | 

mal nd on the ſimilar principles of public concern. A frea- Regina v. 

M 4 Y bereditary right was held to be a libel, though it con- 2 

cin no libel upon any part of the then ſubſiſting gevern- Ann. 
6 | | | Cit. 2 Stra, 


© And 789. 
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* p. 247. And in like manner any public reflection on the adni. 
« niftration of juſtice is libellous.“ 
Rexv.Wat- As where one Hurry having been maliciouſly proſecuted 
ſon Kal. for perjury by defendant and acquitted, and having after. 
ans. 3. wards recovered large damages for the malicious proſecution 
Rep. 199. from Watſon, the corporation of Norwich, of which he was 
a member, made an order in their bcoks voting to him 2, 300], 
in conſideration of the verdi& againſt him, and declaring 
that it was done in conſideration of his being actuated by 
motives of public juſtice, and preſerving the rights of the 
corporation, and ſupporting the honour and credit of the 
chief magiſtrate. The court held this to be a libel on their 
proceedings and the adminiſtration of juſtice, and made a 
rule abſolute for an information againſt the defendants, 
Though theſe caſes on indictments and informations for li- 
bels do not properly belong to this treatiſe, yet being neceſ- 
ſary to the clear underſtanding of the doctrine under this 
head, I have thought it not improper to inſert thoſe now 
mentioned, and the other caſes on the ſame head, premiſing 
thoſe caſes on the rules adopted by the court in granting in- 


A formations, | 
3 As iſt, It is a general rule that the court will not grant an 
Dougl. 271. information for a private libel, charging any perſon with an 


offence, unleſs ſuch perſon will deny the charges upon the oat, 
Rex v. For if the party admits the libe} to be true, or does no 
Bickerton. deny it, though being true does “ not excuſe the libel, yet it 
1 Str2- 488. is ſufficient to induce the court to leave the party to his re- 
P. 248. medy by indidment, | | 
Rex v. Haſ. But to this certain exceptions have been admitted, 
well &Bate Where the libel is founded on charging the proſecutor wit 
Dougl. 572. avords delivered in parliament, for ſuch cannot be queſtioned 
(Bill of Rights, i W. & M. ſeſ. 2. c. 2. art. 9) 2. Wherg 
that charge is only general. zdly, Where the party libelled 
is at ſuch a diſtance that he cannot be had to ſwear, whel 
the information is moved for by a perſon on his behalf. 
$4 hon And note, That what is or is not a libel is »vatter of lat 
Bur upon the face of the record; on which after conviction the 
5 Burr. k . : | 
2666, 9 may move in arreſt of judgment, if the paper 
_ mot a libet. 7 


2. Where the Offence of Libels con ſiſts, and who ar 
liable to Puniſhment jor them. 


1. As the offence of a libel conſiſts in being the mean 
1 of propagating ſlander, it is eſſential to a libel 2/41 it 
« publiſhed.” 15 
Rex v. Fit- For in an information ſor a libel in this caſe it was hel 
ter & Carr. that copies of a libel being found in the defendant's chambe 
2 Reh. oa · was no publication or offence, without diſcour/ing of it, 
aelivering it out, ky 


U 


1 
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80 on 1 information for a libel in this caſe, it was reſolv- *P. 249. 
e that every one who ſhall be convicted of a libel ought John 


ed tobe a contriver of it, or a procurer of contriving it, or a Lamb's 
r- nalicious publiſher of ic, knowing it to be a libel. For if 28 1 
on dne reads a libel, or hears it read, it is no publication, as? . 151 


before he reads it or hears it, he cannot know that it is a li- 
bel, but if after hearing or reading it, he repeats any part 


ng of it to others, or reads it to them, it is a publication of it; 
bat if he writes a copy of it, and does not publiſh it to 
the others, it is no publication of it. But this might be evidence 
the rather againſt him, unleſs he delivered the copy to a magit- 


rate, | | : 

© But 2writing a libel ſeems to be ſufficient, though the 

perſon was not concerned in the publication,” | 

For where in this caſe the jury found, that the defendant Rex v. 


cel- Nad write the libel, but that it was dictated to him by a per- Paine. 

this Won unknown to him and to the jury, and that the ſtranger 2 175 
now ated the whole of the ſubject matter which the deten- 4 C. N 
ſing Wat wrote. The court held the defendant to be guilty, the 


ting being the eſſential part, a making of the libel, and 

different from tranſcribing of it, as in the laſt caſe, which 

t auß not of itſelf an offence. | | 

2. Proof of the ſale of a libel in the ſhop of a printer, is Rex v. Al- 
ina facie. evidence, to convict the owner of the ſhop of mon. 


noi ing publiſhed the libel, and muſt ſtand till contradicted, 5 Burr. 
yet ilained, or exculpated by contrary evidence; and though 2997: 
1s fe. e copies have been ſold by his ſervant without his know- *P. 250. 


ige, and he afterwards ſtops the ſale, this can only be of- 

ed in mitigation of puniſhment. 1 e 

3 if a man ſends a libel to London to be publiſhed, it is Rex v. Mid- 
1oneal act in London if the publication be there, eee 

„ And as to the ode of pabliſhing a libel, it is reſolved, * 
tit may be publiſhed, 1. Traditione, or by handing about Irs "— 
ies of it. 2. Verbis aut cantilenis, reading or ſinging it « Cor 5 | 
the preſence of others. IG ge N 
hut repeating part of a libel in merriment without ma- Want's 
has been held not to be a publiſhing. But ſinging a Caſe. 


per in ridicule, or ſlandering the perſon's character, was in Mvor 627. 
© deemed a ſufficient publication. "Rel# & al 


. The third ſpecies of ſlander is called 2 Burr. 980. 


IIBEL SINE SCRIPTIS. 


$ by pictures; raiſing a gallows before a man's door, s Co. 125. 

t it | hanging him in effigy, and ſuch like. | 
tas to ſigns and pictures it ſeems neceſſary to ſhew by 3 Black. 

is held er innendoes and averments the defendant's meaning, Com. 126. 

hambe e) particularly applied to the plaintiff, and that ſome 

f it, n” damage has followed. : | | 


meal 


2, OE 


* 
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*P. 251.“ 2. OF THE RULES OF CONSTRUCTION 
adopted by the Court in Caſe of flanderous Mord. 


. V- The old rule in the conſtruction of words was that they 
Mich. 10 G. were always to be taken in xitiori ſenſu, but this is now ei- 
. ploded, and the rule is, that they ſhall be taken in that ſenſe 
Bull. N. P. in which they would be underſtood by thoſe who hear an 
* read them. | 20 = 
But many former rules of conſtruction agree with this, ag 
Iſt. © That all the ſentence is to be taken together, fo 
% though part of the words may be actionable, yet the 
„may be ſo explained by the reſt as not to bear an action. 
Brittridge's £5 where the words were, Brittridge is a perjured ol 
Caſe. knave, and that appears from a ſtake parting the grounds of 
4 Co. 19. H. Martin and Mr. Wright.” After a verdict for the plain 
tiff the judgment was arreſted, for though the firſt word 
« perjured old knave” are actionable, yet it mult be perjur; 
in a court of juſtice, which is actionable, but here the ſub 
ſequent words explain the words clearly not to mean judici 
perjury. 
2. Where words are ſpoken which bear an imputatict 
* of ſlander, or with an intention to defame, the court wil 
„ not (train to find an innocent meaning for them.” 
Ward v. As where defendant ſaid to the plaintiff, How did 50 
Reynolds. huſband die?” plaintiff * anſwered, © As you may, if 
—5 Rep. pleaſe God.” Defendant replied. No, he died of a woun 
P. 252 you gave him.” On not guiliy pleaded, plaintiff had a ve 
a dit, when it was moved in arreſt of judgment, that il 
_ words might have an innocent meaning, as that the ltro 
might have been given by accident, but the court faid, tb 
the words bore a ſcandalous meaning, and that they wor 
not endeavour to find out, how they might be ſpoken vi 
an innocent meaning. N | 5 
* So on the other hand they will not put a forced co 
« ſtruction of guilt on words which may bear an innoce 
meaning.“ 
Box v. Bur- As where the words were of an attorney, “ He is a co 
naby. mon maintainer of ſuits.” They were held not to be acid 
Hob. 116. able, for to maintain ſuits is his buſineſs, and the wo! 
ſhall not be conſtrued to import a charge of maine 
when applied to him. | a 
3. The words ſhould import a dire charge of a lan 
**. ous nature, not by inference or concluſion, or the Cv 
© will not hold them to be actionable.” 
As where the words were, M. Stanhope hath but ( 


Stanhope v. 


Blith. manor, and that he got by ſwearing and forſwearin 
4 Co. 15. . The words were adjudged not to be actionable, 1. Bec 
they were too general. 2. Becauſe they did not charge 

plaintiff himſelf with ſwearing and forſwearing, i 

might have got the manor ſo, and yet not be privy to 
ſwearing or forſwearing. — 


And 
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+ $0 the perſon ſlundered mult therefore always be certain, FP, 253. 
« {© that there can be no doubt as to the perſon meant.” | 

As if one was to ſay, One of the ſervants of J. S. (he 4 Co. 17. b. 
having many) is a notorious felon or traitor.” No action 
lies, on account of the uncertainty of the perſon. But if 
the perſon is once named, as if after converſing about F. S. 
one ſays, ** He is a notorious thief.” This is actionable, for 
the perſon meant may be ſufficiently aſcertained by the in- 
endo, which in the former caſe could not be done. 

3. Where words are uſed with an intention to ſlander, 
though the offence which the defendant intended to lay 
to the plaintiff's charge is improperly expreſſed, yet may 
« the words be actionable.” : | 

As where defendant ſaid of the plaintiff, © Twaites has Twaites v. 
hired ſeveral perſons to make falſe powers to receive ſea- Shaw. 
' mens' wages.” This was conſtrued to convey a charge of 5 Rep. 
ery, and to be actionable, though the word powers is ge= © 
:ral, and may not properly mean letters of attorney, yet 
eing ſo uſed in common ſpeech, it ſhall be conſtrued as in- 
ding to defame. | | 5 | | 
z. 1 ſhall now proceed to conſider the 


PLEADINGS. 
And 1ſt, Thoſe on the part of the 
PLAINTIFF. 


P. 254. 


hat | | 
- (roll. © Where the words or ſentence does not of it, contain 
d, ha charge of a ſlanderous nature, without words of refe-_ 


WO 


rence, or explanatory of the meaning, or application, it may 
en wi 


de ſupplied by proper innuendos in the declaration, as to 

matters or perſons referred to.” g 

hut as to how far the innuendos are to be allowed it has 

been reſolved :” | 3 . 

the office of the innuendo being to ſufply the abſence £7 # 

ſomething neceſſary to complete the ſentence, and ſhew | | 

de application of the words, it can never be admitted to 

end their meaning beyond the import of the words 

demſelves.“ | 

here the words were, © Maſter Barham did burn my Barham's 

with an innuends, * a barn full of corn,” (which is Caſe. 

Fit there is corn in it, or it be parcel of the dwelling- SD Os: Ya 

) The court would not ſuffer the innuendo to im ng ooo ng 

there was corn in it, when the word would not of it- Cro. Eliz. 
ear ſo extenſive a meaning. | 428. 8. P. 
So where the perſon is uncertai 

ite him certain.” 1 | 
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*#PÞ 255. As if one ſays, © I know one near or about J. S. whois f 
4 Co. 27. b. notorious thief.” The perſon really meant cannot be ſup 


plied by an innuendo, when there has been no previous con b 
verſation about him. For the office of the innuendo is H ©” 
contain and deſizn the perſon who was named in certain be be a 
fore, and ſtands in the place of a prædicth. And therefore tion 
without ſomething to refer to cannot be made certain, fot 4 
it would be inconvenient that actions might be maintain: of 
by imagination of an intent, which does not appear by th © * 
words on which the action is founded, but which is uncer fal 
tain, and ſubject to deceivable conjecture. . As 
3. So neither ſhall the words if uſed generally be e po 

« tended by the innuendo in the declaration to apply to an ber! 
« particular thing, ſo as to induce guilt from thence,” ment 


Thomas v. As where the words were! He forged a warrant” innuendii aunt 
Axworth. à certain warrant, by which the ſheriff was commanded i nder 


— y, take Margaret Hogg, & c. It was held that the innuende = 
Duckins. could not ſpeciſy in ſuch manner that which was general «alin; 
Hob. 45. alledged. | late 
8. P. 2. The next part of the declaration material to the aq ¶ for w 


art an 


might 


tion is the averment. This is where the words for whic 
& the action or libel is brought are only criminal by referend 


*< to ſome other fact, which therefore conſtitutes the groun 80 
& of the action, or is neceſſary to maintain it; in ſuch ca , li 
e this matter mult be expreſsly averred in the declaration ſucl 
*p. 256. * As in the caſe of traders, certain words are actionable af inly ar 
2" plied to them, which are not ſo when uſed to others, as * do 
call one a bankrupt, c. In ſuch caſe it is neceſſary ue 
aver a colloquium, concerning ſuch perſon as a trader, al For 
that the words were uſed with that application. e was 
Bland's So where plaintiff brought an action for defendant, hai vercha 
Caſe. ing ſaid, © That he was indicted for felony at a ſelloWQ'vn ill, 
Hob. 309. holden,” c. but did not aver that he had not been indideꝗ ln a n 
after a verdi for the plaintiff judgment was arreſted f bat. by 
want of this averment, for if he was not indicted there v And 
no crime. | | 4. if. 
Lowfieldy, In like manner in the caſe of /:bels, the ſame avermeſ uud, 7 
Bancroft. are neceſſary, and in this caſe judgment was arreſted, becaqſ image 
2 Stra. 934. it was not laid that the judgment was of and concerning Wy, it 
plaintif. LN | | hz actio 
Rex v. Al- So where the libe! was, an advertiſement reciting cert4W'o ipeci 
_ orders made for collecting money on account of the diſteſi de adio 
Ro 180. Per among the horned cattle in Sight, and it charged ny And 
p- 280. . 3 | . | 

| the money to collected had been improperly applied, and 1 elt the! 


information charged this to be a libel on the juſtices of SA cal dam. 
but in the body ot the libel no mention was made of the; 5. In 

tices of Suhl, nor did the information in the introduloliteclarati 
part ſay that it was a libel of aid concerning them, and thou foken: 
in the body of the information when any order was 1 a tenc 
tioned, there was an innuendo, that it was an order 0: le caſe 

juſtices of SIe but judgment was arreltcd, tor wa Vor. 1 
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"the averment, the innuendos not explaining ſufficiently P. 257. 

the matter, there being nothing to refer to. x h 
But where the information was for a libel, ** of and con- Rex v. 
cerning the king's government ;” theſe words were adjudged to Horne. 

be aluflicient introductory averment to ſupport the informa- Cowp. 672+ 
tion, by reference of the ſubſequent matter to them. | 

© But where the words charge a crime, which words are 
M themſelves actionable, it ſeems that in ſuch caſe, an 
« ayerment, that the crime was not committed, is not neceſ- 

„ fary,” | | * | 

he where the words were, I will call him in queſtion for Webb v. 
poiſoning my aunt, and I make no doubt to prove it.“ Af- 2 5 
ter verdict for the plaintiff it was moved in arreſt of judg- ge. * 
ment, that it was not averred, that in fact the defendant's 
zunt was poiſoned : But curia contra, for the plaintiff 's cha- 
racer is impeached, though he never did ſuch a fact. I : 
ade 3. In an action by a trader for actionable words, as for Hawkins v. 
calling him Sankrupt for example, the declaration ſhould Cutts. 
tate © That he was a trader, and uſed the trade of, fc.” Hutt. 49. 

a for where in this caſe plaintiff only declared that he uſed the 
ic * and myſtery of a baker; judgment was arreſted, as it 
od night be only for the uſe of his own family. | | 
un So he ſhould alſo ſtate in his declaration That he gained Emerſon v. 
ca ing by buying and ſelling.” For in this cafe for want 1 Sid. 
of ſuch averment judgment was arreſted. For ſuch traders . 
a 0n!y are within the bankrupt laws. 1 2 | 
o the declaration ſhould Rate, * That at the time of *#p 258 
be 1207 ds /poken he was a trader.“ OO” 
a1 For where in this caſe the plaintiff only declared, That Dotter v. 

e was of good fame, & per multos annos retroactos, was à Ford. 
naß verchant, Oc.“ The court inclined to think the declara- Cro. Eliz. 
10% on ill, as the words did not ſufficiently ſhew that he was 
ei bn merchant, as he might have been ſo for many years 

bad, but have left off trade. | | | 
and theſe ſeveral matters muſt be proved at the trial. 

4 If an action is brought for calling the plaintiff's wife a Coleman & 
en ud, per quod J. S. left off coming to the houſe, the ſpecial _ Har- 
au (:nage being the gift of the action, which is the huſband's Lev. 140. 
valy, it ought not to be laid ad damnum ipſorum: But where & 
de action is brought for words in themſelves actionable, and ee 
w ſpecial damage laid, there ſuch concluſion is right, for Tr. 25 G. 2. 
be adtion ſurvives. | Bull. N. P. 

And note, That ſaying generally per quod ſeveral perſons? - 

{ft the houſe, without naming any in particular, is not ſpe- T Ibid. 
tal damage. | | 3 
| 5. In ſetting out the words, or the tenor of words, in the Regina v. 
1088 ceclaration in this action, there is a difference between words Drake. 
eren and words written. Of words ſpoken there cannot Salk. 660, 
ne tenor, for there is no original to compare them to as in 
F ite caſe of words written ; — in the declaration * 2 
K 5 


. 


3} i K Wer 
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words ſpoken, variance in the omiſſion or addition of a word 
*P, 259. is not material, Vit is ſufficient if ſo many be proved ang | 
found as are actionable. But it is otherwiſe in the caſe of 
words written, for though in deſcribing a libel, or other 
writing, there are two ways of pleading, either by the 


words, ſaying cujus tenor ſeguitur, or in hc verba, &c. or by 4 
the ſenſe ; if you declare on the words theinſelves, any va- % 
riance or miſlake is fatal, for tenor means a tranſcript or true i 
copy. But in declaring on the ſenſe ſuch an adherence is # 
not required, and a variance is not fatal. 5 
Id. | Therefore where the declaration was for a libel ſccundin Ml x. : 
tenorem ſequentem, and in ſetting out the ſentence, zer wa ill .. 
inſerted for u:, though the tenſe remained the ſame, the f 


variance was held to be fatal. | i 
6. As it is eſſential to a libel that it be publiſted, it . 

« therefore neceſſary that that ſhould appear from the decla- 
« ration, but the word publiſhed is not eſſential, nor is there * 
any technical form of words neceſſary, if it appears hy reo 
« any means either from the particular caſe, or in any man- = 


«© ner that the libel was publiſhed.” | 

. . x; Ro gave 
Baldwin v. As where the count in the declaration was * for printing, 80 
Elphin- or cauſing to be printed a iibe] againſt the defendant in error, 4. , 
Kone, tn a newſpayer,” and the error aſſigned was the want of the . 
— *+ averment , publication. The court held that the fact d net 

2 Black. Printing a libel, though it might be an innocent act, yet un ; 
| Rep. 1037-leſs qualified by circumſtances, ſhould prima facie be uncer i Fo 
P. 260. ſtood to be a publiſhing, as it mult be delivered to the * con « the 
politor, workmen, &c. But printing in a newſpaper adn « | % 
of no doubt on the face of it, and ſhall be intended to be * 


publication, unleſs defendant ſhall ſhew that it was ſupprel * 

ſed and never publiſhed ; the court therefore gave judgmedl 2 
for the defendant in error. lg | of og 
Carpenter 7. Plaintiff need not in bis declaration, aver,“ That that + 
v. Farrant. words or charge was 4t true, for that is ſupplied by the gel mit th 
Mich. 10 G. neral allegation in the declaration, that the defendant put peners 


Bull N. p. liſned them falſely and maliciouſly. wwe pla 


b. 2. OF THE PLEADINGS on the Fart of Mp, 
DEFENDANT. 


1. The general iſſue in this action is act guilty, or a det 
that the defendant ſpoke the words in queſtion. 
2. Several ſpecial pleas in juſtification are good, which ad 
mit the fact but deny the ſlander or defamatory intention. 
W As the defendant may plead that the words were ſpoke 
Montague. by him as counſel in a cauſe, and that they were pertinent! 
Cro. Jac. gi. the matter in queſtion; ſo he may juſtify the ſpeaking thet 
through concern, or the reading them as a ſtory out 0! 
hiſtory ; or he may ſhew from the dialogue that they *. 
ſpoken in a ſenſe not defamatory ; or he may give theſe m 
ters in evidence on the general iſſue, for they prove him 
guilty of the words maiicioufty. _ 
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| * « And the defendant may juſtify by ſhewing the aþplita-*P. 261. 


n of the words uſed not to be ſlanderous, though they 

t * would otherwiſe import ſlander.“ | | | 

7 As where they were for calling plaintiff © murderer.” 4 Co. 13. b. 
0 Defendant may 1 that it was in a converſation concern- 14 a. 


b ing the killing of hares, of which plaintiff having ſaid that 
5 he had killed ſo many; that defendant then ſaid he was a 
Ie murderer, but meant of hares. | | 
ls « But it is no jultification of flanderous words, that the 
« defendant heard them from another perſon, for every one 
nis anſwer able for the ſlander which he himſelf propagates 
4 Wl © of another.” | ö | CES: 

As where this action was brought by the captain of a ſhip Anon. 
againſt a merchant of Briftol, for ſaying, hat his veſſelG Hall, 
was ſeized, and he put into priſon at — , for ſmug- fl. N. P 
ging corn.” Ch. Juſt. Lee held that proof of the defen- “ =“ 
dant's having heard it read out of a letter, and that he only 
reported the ſtory, was no juſtification, but that he was an- 
ſwerable for the reports which he propagated, and the jury 
rave 1501, damages. | : 

So it is no juſtification of ſlanderous words, that defen- Powell v. 
dant ſaſpecting the plaintiff to have been guilty of the fact, Plunkett. 
concerning which the words were ſpoken, had ſo uſed them Cr9- Car. 
concerning him. 1 . 36. 

3. * Defendant may plead that the words were true. 5 Co 128. b. 
For if ſo it is damnum abſque * injſurid, And the truth of 3 5 
the words muſt always be pleaded. But in the ciſe of a F. 262. 
bel the truth of the words can neither be pleaded or 
given in evidence.“ | | 

For where in an, action for words the defendant pleaded not Underwood 
puilty, and offered to prove the words to be true in mitigation v. Parks. 
of damages, the chief juſtice refuſed to permit him, ſaying, © hag 
that the judges had then come to a reſolution never to per- 
mit the truth of the words to be given in evidence under the 
general iſſue, but that it ſhould always be pleaded, whereby 
tle plaintiff might be prepared to defend himſelf, as well as 
prepared to prove the ſpeaking of the words. 

But if plaintiff, after proving the words laid, goes in- 
to evidence of other words, which ſhew defendant's ill- 
will to him, defendant ſhall be allowed to give the truth 
* of theſe words in evidence.” | 

As where the plaintiff brought an action againſt the deſen- colliſon v. 
ant for ſaying ** He was a buggerer, and that he caught Loder, at 


p 7 dim in the fact.“ After proving the words, plaintiff gave Oxford 
ny m evidence, that at another time defendant had aid, . 
5 { That he was guilty of ſodomitical practices.“ Juft. Bur 
fu we! permitted the defendant to give the truth of theſe words : 


m evidence, for the action not being brought for the ſpeak- 

ung of them, defendant had no opportunity of pleading that 

Itty were true, and being given in evidence in aggravation, 
| K 2 | - . .. .- defendant 


defendant ought to be permitted to ſhew that they were true 
in mitigation. 

P. 263. 4. A Recovery of Damages in a former Action for the ſame 

ords, is a good plea in bar.” 
Per Cur. And where a perſon has once recovered damages in an ac- 
Caf. K. B. tion for words, he cannot afterwards have another action 
544. on account of any ſpecial damage, as the loſs of preferment, 
Se. which may afterwards ariſe in conſequence of” the words, 

Gardiner v. Neither thall plaintiff by any variation, omiſſion, altera- 
8 g. tion or explanation, be allowed to vary the words, fo as to 
_ 3 rewe ſuſtain another action, but the former recovery ſhall be held 


a ſufficient bar. | 
5. © Another good plea in this action is accord and ſati;- cia 


„faction.“ | | bec 

% But this muſt be executed, and a valuable confideratim wh 

| b « in law.” | . 
3 For where to an action for words defendant pleaded an for 
Styl 8 . agreement between him and the plaintiff, that the plaintiff | 

| having done a treſpaſs, that it was agreed that one action whe 
ſhould he ſet againſt another. On demurrer the plea was cop 


ruled to be a bad one. 
So where to a like action defendant pleaded an agreement uon 


Covill v. 
Geoffrey. between him and the plaintiff, that he ſhould confeſs the Cert 
2 Rep. 6. wrong, and aſk plaintiff's pardon on his knees; it was ad- 5 
judged to be an inſufficient plea, for the conſideration was mult 
4 of no value in law. ; ry 
P. 264. 6. The flatute of limitations is another plea in bar. As Plain 
to which it is enacted by ſtat. 21 Fac. 1. e. 16. That ac- out 3 
« tions for words muſt be commenced within ws years after WW „ 
* the words have been ſpoken.” | hap 
Upon this ſtatute it has been held, | gg 
Litt. Rep. 1. That it extends not to actions for ſcandalum magnatun. . the 
342, 2. Neither does it extend to caſes in which the ſpecial da- mu 
Saunders v. mage is the giſt of the action, according to this diſtinction, ; oo 
Edwards. js. where the words are themſelves actionable, there thc | a 


. damages ſhall be held to refer to the words themſelves, and 
not to any ſpecial damage, and in ſuch caſe the ſtatute 153 
good bar. But where the words are not actionable, with- b 
out ſpecial damage, there the ſtatute of limitations 1s 0 OS > 


bar, for the action is for the ſpecial damage ariſing from ine 
words, not for the words themſelves. 14 4. Ii 
Law v. 3. This action extends not to flander of title, for that is hb 
— _— not properly flander, but a cauſe of damage, and the ſlan · © ; an 
! _ ar. der intended by the ſtatute is of the perfon. bat. 5 
OF THE EVIDENCE on the Fart of the Noe 
PLAINTIFF. 3 


Geare v. 1. Though the words are in themſelves actionable, plainti 
Britton. is not at liberty to give evidence of any loſs or 10jury he has There 
Per Lee Ch. ſuſtained by the ſpeaking of them, unleſs ir be ſpecially laid * fwd) it 
— Mich. the declaration, But after he has proved the words as w 4 is wo 
Bull, N. P. yy 
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4 


dant as a proof of his ill-will towards him. ET 

For in ſuch caſe of words actionable, whatever ſpecial Per Ld. 
damage is Jaid, plaintiff may go into evidence of it, but Raymond. 
not more. As where the words were * You are a thief, and 3 
P11 prove you ſo,” with a per quod, that by reaſon of them; Stra. . 
one John Merry, and divers others, left off dealing with 
him; the chief juſtice allowed the plaintiff to go into evi- 
dence as to Merry, but not as to the reſt. 
2. But if plaintiff declares for word not actionable, and Gueſt v. 
lays ſpecial damage, if the plaintiff does not prove the ſpe- Lo d. 
cial damage laid in the declaration, he muſt be non-ſuited, _ N. N. 
becauſe the ſpecial damage is the giſt of the action. But 
where the words are themſelves actionable and ſpecial da- 
mage is alſo laid; if the words be proved the jury muſt find 
for the plaintiff, though the ſpecial damage is not proved. 


may give evidence of other * expreſſions uſed by the defen- *P, 26 5. 


1 | In the caſe of Browning v. Newman (ante) it is ſaid, that 
8 where the words are not in themſelves actionable, but the 


ſpecial damage is the giſt of the action, plaintiff may go into 
evidence of particular damages not ſpecified in the declara- 

tion, But J. Puller makes a quere if it is ſupported by mo- 

dern practice. | | | | | | 
But in general where ſpecial damage is laid, the evidence Anon. 


d 

By muſt correſpond with it. As where the ſpecial damage laid 2 Ld. Raym, 
was, loſs of marriage with J. V. Lord Holt refuſed to let 

\s I go into evidence of loſs of marriage with any body 

but J. N. 8 | | 

c | 

er 3. © It was formerly holden that plaintiff was obliged * P. 266. 


to prove the words preciſely as laid, but that ſtrictneſs is 2 Roll. Ab. 
now laid aſide, and it is ſufficient to prove the /ub/fance of 518. 
them. But the ſeriſe as well as manner of ſpeaking them Bull. N. P. 
" muſt be the ſame.” | S* 
n, As where the words were laid in the third perſon, © He eee v. 
be «ſerves to be hanged for a note he forged, on 4.” Proof G. Hall Sit. 
ad chat the words were uſed in the ſecond perſon, Jou deſerve, tings Toles. 
e.“ was held not to ſupport the declaration ; for there is 1733. before 
n- > difference between words ſpoken in a paſſion to a man's 1d. Mans- 
no WM face, and ſpoken deliberately behind his back, the firſt being _ N. p 
be more excuſable. © | 7” GE 
4. If a colloquium is neceſſary to ſupport the action, Salk, 694. 
s in the caſe of words applied to a trader) it muſt be prov- 
n: ed; and for that fault in this caſe judgment was arreſted. 
So it has been held that if the words are laid to have been Per Juſt. 

ſpoken at a particular place, the place not being laid as 22 * 

":nue, but as a deſcription of the offence, that it ought 29 
e proved. Sed quære. 1 Bull. N. P. g. 
it As in the caſe of a juſtification, which if it be local (as Jennings 
chere the words were, That plaintiff ſtole plate at Ox- v. Hankin. 
ing it ſeems that the trial ought regularly to be there, but Sr ia 
he BY this would be cured by a verdict. 5 Borito. 

EIT | 4th. OF Saund. 247. 
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„p. 265. 4th. OF THE VERDICT, JUDGMENT AND 


COSTS, 
1. As to the Verdid and Tudgment, 


Compag- 1. Though all the actionable words laid in any one count 
Marcin, of the declaration be not proved, yet if any actionable 
3 Black. words are proved, damages ſhall be given for thoſe. 
Rep. 799. 2. In an action for words where ſome actionable words 
& Cal. ibid. are laid, and ſome not actionable, and evidence given of 
ee Ve both ſets of words, and the jury find a general verdict, if 
Barnes 478. there was any evidence which applied to the bad counts, it 
Per Juſtice being impoſſible to ſay how the jury apportioned the damages 
Buller. to the counts, and which they found; there the court will 
Dougl. 363. grant a wenire ſacias de 1599. But where the evidence applied 
| at the trial only to the good counts, there a general verdit 
may be altered from the judge's notes. | 
InOſborne's But it the words are in one count only, the court will 
Caſe. intend that ſuch as were not actionable were only added to 
. ©0- 13%: thew the malice of the party, and that the damages or; 
were given for ſuch as were actionable. | 
rs hut if the jury find a general verdict en particular count: 
3 Wilf. 1%, and damages entire, and any of thein is bad, the judgmen! 
| in that calc ſhall be arreſted. 
2. As to the Coſts in this Action. | | | 
It is enacted by ſtat. 2 1 Jac. 1, c. 16. That in actions ſor 
*P. 268.“ words if the jury give damages“ under forty ſhillings 
5 + that the plaintiff ſhall have no more coſts than damages. 
On this ſtatute jt has been decided, Ns 
8 1. Where the words are not of themſelves adionable, but thi 
4 Salk, 206. conſequential damages are the giſt of the action (as here for 
| calling plaintiff's wife an whore, per quod ſhe loſt her cul- 
tomers) though the damages are under forty ſhillings, yet 
plaintiff ſhall have his full coſts; for it is not the words but 
the ſpecial damage which is the cauſe of aclion in this caſe. 
id. But it was turther held in this caſe, that though the court 
are bound by „at. 21 Fac. 1. and cannot increaſe the colts 
where the damages are under forty ſhillings ; yet the jury 
are not bound by the ſtatute, and may give 10/. colts where 
they give but ten pence damages. | 
Burry v. 2. But where the words are afionable of themſelves, an 
Perry, ſpecial damage is laid, if rhe damages are under forty {hi 
A. Raym, gs plaintiff ſhall have no more colls than damages, 0 


— 936. the action is e words, though the ſpecial damage is all 
d. . laid. | 


It has been ſaid, that in a caſe of Denny v. /'izg, Bil 
M. P. +0. that this doctrine had been over-ruled. * 
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MALICIOUS PROSECUTION. 


But in this caſe from Bluciſtone, which was in the Com- Collier v. 
nn Pleas, the doctrine was admitted, and held to be the 14 
expreſs law on the ſubject. | 8 

* 3. © So where any other offence is coupled with an*p 26 
« zation for words, if there is a gencral verdict, it is not Ys 
« within the ſtatute,” | | | 

As where the action was for words, and alſo for procuring Carter v. 
the plaintiff to be taken and brought beſore a juſtice of 9 4 
peace: Verdict for the plaintiff, and damages two ſhillings es ONS 
and fixpence. It was held that the plaintiff ſhould have his | 
full colis, for it was not an action tor words only and the 
relt aggravation, but for two diſtinct offences. 1 5 | | 

4. In an action for words not actionable, plaintiff was Drury v. 
noa-ſuited. It was moved that defendant ſhould have no Fitch, 
colts, as they ſhould only be given where the plaintiff could Hutt: 16. 
have if he recoyered, which here he could not, as the words 
were not actionable ; but the court over-ruled the diſtinc- 
tion, and defendant had his coſts. | 2 
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THE ACTION OF MALICIOUS 


Tu IS is an action whereby damages are recovered for 
ay action againſt or proſecution of any one, either by ſuit, 
ndictment, or other legal proceſs, where ſuch action or pro- 
kcution appears to ariſe from any corrupt motive, and to 
te without any Sroune or cauſe tor the ſame. | 

In treating of this action I ſhall firſt conſider, for what 
uts or proſecutions it ligs.. 2dly, Of actions on the caſe in 
de nature of a conſpiracy. 3dly, Of the pleadings and 
endence. 4. Of the damages. 5 


. FOR WHAT SUITS OR PROSECUTIONS 
THIS ACTION LIES. 


1. To bring a civil action, though the plaintiff has no Savil +. 
grounds. is not actionable, becauſe it is a claim of right, Roberts, 
ad plaintiff has found pledges of proſecuting, is amerce- *** #3: 
Ale pro /alſe clamore, and is liable to roſts 354; 

But 


MATLICIO VS PROSECUT ION. 


*P. 271. But to this as a rule are certain exceptions. | 
1. As if a perſon for the purpoſe of vexation, and of 
«© holding a perſon in cuſtody, ſues him for a greater debt 
« than is really due.” 
Daw v. As where the plaintiff declared, that being indebted to the 
Swaine, defendant only in the ſum of 40l. that he for the purpoſe of 
z Sid. 424. holding him to exceſſive bail, and ſo keeping him in gal, 
ſued out a writ, and had him held to bail for goool. In con- 
ſequence of which he was for ſeveral days detained in gaol. 
Plaintiff recovered for this ſpecial injury, and had judgment 
accordinply. | 


eee „S0 where the plaintiff declared, That the defendant 
K al. not having any cauſe of action, had cauſed the plaintiff to be 
1 Saund. arreſted for zool. whereby he was detained in priſon for a 
228. long time, &c. The plaintiff recovered for the injury. 
Neal v. But in ſach caſe it has been held that the action will not 
2 lie for arreſting the plaintiff without cauſe of action, if he 
1 be not held to exceſſive bail. | 
"ORR. Where there is a good cauſe of action, as where a debt 


Thurſton v. is really and bong fide due, But a ſtranger without the privity 

Eunnes, of the perſon to 2vhom the money ts due, ſues out u writ and ar- 

March 47- refts the debtor for it, he may maintain an action for it, though 
he was then actually liable to be ſued by the real creditor, 
the party who made the arreft, having no cauſe of action 
himſelf, nor authority from the real creditor. 


*P.272., * 3. © Where there is a good cauſe of action, but the 
plaintiff ſues in à court which has not cognizance of the tai? 
this action will lie. But in ſuch caſe it ſeems that it ſhould 
« appear that the plaintiff knew that the court had not cog: 

% nizance of the caufe.” 
Goflin v. As where the action was brought for arreſting the plaintiff 
* , in this action by proceſs out of the court of Bridgewater, 


when the cauſe of action did not ariſe within its juriſdiction, 
and plaintiff having recovered ; on a motion for a new trial, 
the court was of opinion that the mere ſuing of a perſon in 
an inferior court not poſſeſſing juriſdiction, was not of itſelf 
ſuffieient foundation for this action, unteſs it appeared that 
that circumſtance was known to the plaintiff and alfo ſome 
degree of malice appeared. As here the cauſe of action 
_ arfrling in Taunton, where plaintiff might have been ſued, 
but defendant arreſted him publicity at a fair at Bridpewater, 

So where the action was for caufing à falſe prefentment to 
be made againſt the plaintiff before the conſervators of the 
river Thames, in a matter which did not appear to be within 
their juriſdiction, this action was held well to lie. 

«« do for ſuing a man in the Eccleſiaſtical Court for matters 
« not cognizable there this action lies.. ö | 

But in ſuch caſe the court muſt want original quriſdictiin of 
the cauſe, for the action will not lie if the action is from 


Atwood v. 
Monger, 
Style 378. 


Waterhouſe 
v. Bawd, 


on Jac. its nature ſuable there, bur happens to be barred by - 
. | | S* 
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vſendant's plea. As if it was for tithes of wood, which af- P. 278. 
yards appeared to be timber, for which no tithe is due. a 
4. Though the action be brought in the proper court, Hob. 260. 
jet may this action be maintained, if the ſuit or proceeding 2 
« utterly without ground and that #nown to the perſon himſelf, 
for the undue vexation and damage to the plaintiff.” : 
As where defendant had ſued out a ſecond feri ſacias and Waterer v. 
1d the plaintiff's goods, though he had taken before other Freeman. 
ods under a former f. fa. and in this caſe it was moved in 66 
eſt of judgment, that this having been a civil proceeding 
hat the action would not lie, but the court held, that the 
mer H. fa. being known to the defendant that this ſecond + 
ge was clearly malicious: but if he had not known of the 
& feri facias that the action would not have lain. 
. $0 this action was held to lie for ſuing the plaintiff in Hocking v. 
be Spiritual Court and cauſing him to be excommunicated , 9 
e fraudulenter & malitioſe without giving bim notice. 1 Lev. 292. 
6. * It is not neceſſary that the firſt action ſhould have 
been heard and decided in the defendant's favour, for this 
ation equally lies for any groundleſs proceedings whatſo- 
der.“ : | ; | : 
For where the plaintiff declared that the defendant in- Martin v. 
ding to deprive him of his liberty without any probable J-incoln, 
rounds, ſued out a writ * of privilege out of C. B. and * p 454 
ter an appearance put in by the plaintiff, that defendant 274. 
towing he had no probable cauſe, ſuffered himſelf to be dall 1 
rſuited. the action was adjudged well to lie. FF 
7. * But when this action is brought on the ground of a 
former civil ſuit having been commenced againſt the 
plaintiff it is to be obſerved.” FED 
. That this action muſt not be brought till the former Farrell e. 
don has been determined, becauſe till then it cannot ap- Nunn. 
ar that the firſt action was unjuſt, 2. That there muſt BR. Trin, 
it only be a thing done amiſs, but alſo a damage either pull. N p 
ready fallen upon the party or elſe inevitable. r hos 
2. Such are the reſtrictions under which this action 3 
may be brought for civil ſuits. But it allo lies for a mali- 
cons preferring of an indictment, information or preſentment 
ainſt any one.“ 8 | 
If a man is indiaed ſor any crime that may injure his Savill v. 
fation or ſame, he may have this action, for he is falſely Robers, 
ndalized by the malice of his proſecutor and this is a Ad 
mage, for which the law gives an action. 2. If a man 
\ndifted for any offence that ſubjects him to peril of liſe or 
*rly and for quhich he may be puniſbed, he may bring thts 
on, for he is indangered in that reſpect and receives a 
mage. 3. If a man be ſalſely and malicioufly indicted, 
Pogh it neither touches his fame nor liberty, yet 9 he 

OT | 'have 


r 


Per cur. 
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p | 
*P, 275. have this action for the expence and * injury to his properjy ig 
defending himſelt on the inditment. 
Upon theſe ſeveral caſes it is to be obſerved. 
chambersv. 1. That this action will lie though the indid nent is bad, þ 
Robinſon, that the party could not have been convicted on it, (as where it 
1 Stra. G. was for perjury, and the perjury was fo ill aſſigned, that an 


— exception was taken to It by 3 and the party ac- 
Gilb. Rep. quitted without examining any witnelles,) yet this action wa 


Trin. 11 held well to lie, the indictment ſerving all the purpoſes o 


Ann. malice by putting the party co expence and expoling him. 
Payne v. 2. If the indidtment has been ignored yet may this action be 
Porter, maintained, for by the preferring the indictment the party 
Oro. Jac. has been expoſed, haraſſed and put to expence. 
el SIP! Þ 7 6 Expence alone will be ſufficient to maintain this aQion," 
Smithy, Por where this action was brought for maliciouſly proſe 
Hickſon, cuting the plaintiff and his wife for receiving ſtolen goods 
2 Stra. 977. And on Not guilty pleaded, the jury found for the detendan 
| as to proſecuting the huſband, and for the plaintiff as u 
the proſecution of the wife, and it was moved in arrelt of 
judgment, that the huſband ſhould not have judgment or 
this, as the wife ſhould be joined : but the court held that 
the expence alone which the huſband had been at in her ce 
fence would ſupport the action, though he himſelt was i 
2p. 276 no danger. : „ 5 
W * 3. ** But in general, in all caſes in which this action 
e 5 „ brought, the plaintiff muſt ſhew malice in the defendan 
* and want of a probable cauſe, and both muſt concur.” 
But from the want of a probable cauſe, malice may be an 
4Burr.1974.molt commonly is implied: but from the moſt expreſs malic 
Per Lord the want of a probable cauſe cannot be implied. For a mal 
3 from a malicious motive may take up a proſecution, or 
tone v. may from circumſtances which he really believes, procee 
Sutton, upon apparent guilt, and in neither calc is he liable to thi 
x Term action. | 
Rep. 544- In trials therefore in this action, if the plaintiff cal 
„ prove either from the circumſtances of the caſe, as iron 
( having a verdict, an acquittal, Sc. that the action 
** proſecution was groundlels, and ſo that there was no pro 
bv pable cauſe, it ſhall be ſufficient, unleis the defendant ca 
/ © ſhew ſatis{aQorily to the court, that there was 4 probabl 
* caule.” | | | 
Reynoldsy. As where the plaintiff brought this action againſt the de 
Kenedy, fendant, for having ſeized ſixty-one hogſheads of brandy 0 
a Wile 232. poard his ſhip, which brandy was condemned by the |» 
commiſſioners of exciſe, but which condemnation 44s !: 
verſed by the commiyioners of appeal. — Aﬀter a verdict tor! 
plaintiff, judgment was arreſted, for the brandy having bee 
condemned by the ſub-commiſſioners of excije, ſhewed that the 
was ſome probable caule for the ſeizure, ſo that one groun 
of this action failed, viz. the want of a probable cauſe, af 
dctendaut had judgment. | 
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go where the action was for putting the;defendant into an *P. 277. 
reſt on board his own ſhip, for diſobedience of orders, of Johnſtonev. 
hich he was afterwards acquitted by ſentence of a court Sutton, in 


/ nartial, and plaintiff had a verdict; it being for a matter Srror, 
1/0 ' a - . Term Rep. 
re it operly cognizable by a court martial, and for which ſome a 


cobable cauſe appeared, the judgment was arreſted. _ 
„And what ſhall be deemed a probable cauſe is matter 

upon which the court ſhall decide, not {he jury,” 

Asin the two caſes laſt mentioned. | | 

So where the plaintiff having brought an action againſt Golding v. 
he defendant, for a malicious proſecution for perjury, ob- Crowle, 
ined a verdi& ; upon a motion for a new trial, the court Mich. 25 
«the former verdict aſide, it appearing from the notes of Bull. N p. 
e judge, that there was probable cauſe, not as being 114. 
erdict againſt evidence, but againſt la. 

And note, that where à juſtice of peace without any re- Morgan v. 
war information before him, grants a warrant to appre- Hughes, 
end a perſon on a ſuppoſed charge of felony, and commits 28G. 3, 
lim to priſon on ſuch charge, this action will not lie: for Rep. 225. 
he immediate act, the arreſt and impriſonment is the offence, 5 
id therefore the action ſhould be treſpaſs, vi & armis. 


u. OF AN ACTION ON THE CASE IN THE*P, 278, 
NATURE OF A CONSPIRACY, 


An action on the caſe in the nature of a conſpiracy, lies pjinch', 
tere two or more combine for the purpoſe of preferring Law 3og. 
nditments, charging crimes againſt any one without foun- 

lion, or otherwiſe conſpiring te prejudice a man wrong- 

ly, either in perſon, fame or property. | ES 

. There are four incidents to a conſpiracy, 1. It ought The Poul. 
be diſcloſed by ſome manner of proſecution, or by mak- terers calc. 
| . 9 Co. 55. b. 
z of bonds or promiſes to one another. 2. It ought to be 
alicious for unjuſt revenge. 3. It ought to be falſe againſt. | 

e mnocent. 4. It ought to be out of court voluntarily. 


on :.“ But there is a diſtinction between an action of con- 

» profil piracy, properly ſo called, and an indictment for à con- 

it cal piracy.” “ | 5 = 
bab. An action of conſpiracy, properly ſo called, lies not 9 Co. 56. b. 


unleſs the party has been indicted & legitimo modo acquie- 
tus, for ſo are the words of the writ, but it ſeems that 
a, indictment for a conſpiracy will lie, where there has 
been a talle conſpiracy among many, though nothing has 
en put in execution,” | | 


or thi So there is a difference between an action of conſpiracy 

beef and an ation on the caſe in the nature of a conſpiracy.” | 

' then *or if an action of conſpiracy is againſt two or more, ifSubley v. 
roun but one are acquitted, judgment ſhall not go againſt Mott, 

e, an | e | | him 4 * Wil. 229 


* —— — —— * 
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* p. 279. him : but where the action is on caſe, in the nature of 
conſpiracy againſt two or more, then one only may be four 
guilty. | 

3. And this being in fact an action for malicious proſe 
* cution, with this difference, that an action for a malicion 
40 proſecution may be brought againſt One only, but an 0 


Uins s. tion on the caſe in the nature of a conſpiracy, muſt {the 
ills v. 40 . A * ? 1 f 
Mills, againſt more than one, or againſt one charging, tha: 4 
Cro. Car. together with J. S. or others had conſpired to indid th i 
173. « plaintiff, or charge him with a crime, the grounds of th Mal 

action therefore are the ſame.” out 
Skinner v. As where an action on the caſe in the news of a conſpi 15 
Gunter & racy, was brought againſt the defendants, for cauſing t : 


en eg plaintiff to be arreſted, and held to bail, where there v. 
no cauſe of action, the plaintiff recovered. 

— dy So though the bill of indi&ment has been ignored yet th 

2 action will lie for the conſpiracy, as before in the caſe 

malicious proſecution. 


3d. OF THE PLEADINGS AND EVIDENCE 5.” 
A nd firft on the Part of the PLAINTIFF. 


1. As this action is founded on the injury © received fro 
«© groundleſs or malicious ſuit or proſecution it mu 
* Pp. 280.“ therefore appear to the court to have been groundle 
Farrel v. The declaration therefore ſhould always ſtate * that t 
Nunn, “ ſait or proſecution had been decided in favour oft 
Faſch. 1712.“ plaintiff, for from the acquittal or diſcharge, the pri 
Bull. N. P. a. ſumption is in favour of the plaintiff's innocence, a 
oy « till acquittal, it cannot appear that the firſt was unjuſt. 
Rr e As where this action was brought for a malicious preſen 
Briſtow, ment of the plaintiff for inceſt, in the Eccleſiaſtical Coul 
Dougl. 265. of Huntingdon : on demurrer to the declaration, it was hel 
to be bad, it not being ſtated, that the proſecution was d 
poſed of and at an end, and not ſtill depending, for ſo 
man might be found guilty in this action, and yet ſuccee 
in the firſt proſecution. : 
Lewis v. So where the action was ſor maliciouſſy preferring an i 
Farrell, dictment againſt the plaintiff, on demurrer to the indidtme 
Stra. 114. for cauſe that it was not tated how the indictment was d 
poſed of, defendant had judgment. Lo 
e V- And- it is not ſufficient to ſay © That the plaintiff 
ac, 3. diſcharged ſrom his impriſonment.” It ſhould tate the pri 
2 Term ſecution to be at an end: for a man may be diſcharged tb 
Rep. 225- not acquitted, 
Skinner v. But the defendant ſhould take advantage of the not ſe 
Gunter, ting out the decifion of the caſe in the declaration by ple 
CO for it will be cured by a verdict. | ; 
was 2. If this action is brought for maliciouſly holding tl 


Robin. ** defendant to bail, the declaration ſhould ſtate, © 1 
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\intif being *indebted to the defendant in ſuch a ſum, that * p. 281. 
e of ( cadant had ſued out a writ for ſo much more on purpoſe 
foun hold him to bail in that action;“ it is not ſufficient to ſay, 

That defendant cauſed him to be arreſted, and though he 
proſeſ red a common appearance, yet that he held him to bail 
icon ere no bail by law was required,” for otherwiſe the extent 
an 20887: injury does not appear. 5 | | 3 
Where the declaration ſets out the proceedings to Barns v. 
"at f bare been in a court that had authority of the ſubjea Goaſtan- 
cu matter, it need not exactly copy the Ayle of the court as ſet Cro Jac. 32. 
of tig aur in the record; though if a court of a different autho- 
rity had been deſcribed, it would be bad.” 


onſpi Therefore where the declaration in this action ſtated, Buſby v. 
ti That at a general quarter ſeſſions of the peace for Middleſex, > Black, 


ea befendant had indicted the plaintiff, of which he was Rep. go. 
fterwards acquitted, Wc.” On producing the record in 
ut it appeared that the indictment was found at the gen- 

/ ons only, the plaintiff at the trial was non-ſuited for 

i: variance; but the court fet the non-fuit aſide, the ſeſ- 

"ns appearing to be the ſame. | 5 

But where the malicious proſecution complained of, has Anon. 

ken by inditment, the declaration ſhould correſpond fub- Caſ. K. B. 
tially with the indi&ment, and therefore where the in. 555" 
ment had been for ſtealing unum /initiculum and the de- 

lation laid it for ſtealing unum ſiniticulum, the variance 

mul held to be fatal. | | 


dle | 3 ; . N 

; off '2. 0F THE PLEADINGS on the part of the P. 282. 

4 DEFENDANT. B+. 

ao. © As to ſupport this action there mult both appear to be Bull. N. P. | 
it. malice and want of a probable caule, though expreſs ma- 14. 8 | 
ſen ce be proved, yet if defendant can prove a probable _ | 
ou ceuſe, he ſhall have a verdiQ.” e 5 

heli Therefore defendant's plea ſhould fhew what cauſes and Knight v. 1 

di vunds of ſuſpicion he had to proſecute the plaintiff: as if Jermyn, 


vas for indicting the plaintiff for felony, he ſhould ſhew g. Elia. 
3 for ſufpecting him, as that he was found on che 

, Oc. | | 
i d he ſhould ſhew that a felony was committed, and johnſon & 


mei ere was nobody by at the time of the ſuppoſed felony, ux v. 
; dF" the defendant and his wife, their oath at the trial of the Browning. 


Wiment may be given in evidence to prove the felony. 6 Mod. ais. 
i So in caſe in the nature of conſpiracy, the plea ſhould Pain v. Ro- 
out the caſe as it was, and the circumſtances inducing —_—_ & 

1 adams to prefer their bill or indictment againſt the Cre, Eliz. 
Pau, | 871. 

aud where defendant ſo ſets out the ſpecial matter, he Chambers 
not traverſe the falſe & malitioſe laid in the declaration, e. Taylor, 
Ar fates the fats which the plaintif might have tren Fs 
le | | 3 900, 


1. OF 
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P. 283. 51. OF THE EVIDENCE, 


1. On the part of the PLAINTIFF, | 
Morriſon 1. If this action is tor maliciouſly indicting the plaintif 
v. Kelly, for a felony, on which defendant has been acquitted, ther 
NN muſt be copy of the record and acquittal from the cob 
. 385. where the trial was had and which muſt be granted by th; 
court, produced in evidence. But where the indi&ment j 
only for a miſdemeanor, as for keeping a diforderly houſe 
ſuch copy is not neceſſary. Here the clerk of the ſeſſions a 
tended with the record of the acquittal for the mildeme 

nor at the ſeſſions, and it was held to be good evidence. 
Carth. 421. As therefore the court where the acquittal was, mu 


ee grant a copy of the record and acquittal, in order that th 
© plaintiff may maintain his action, and it is diſcretionary | Th 
them to grant or withhold it, it is therefore uſual to deny yet it 
copy of the indictment where there has been any, the lea“; 
probable ground to found ſuch a proſecution on. ad 
Jordan v. But where the plaintiff and another were indicted for for 4 


Lewis, gery at the Old Bailey, and acquitted, and a copy of the it 
2.Stra.1122.diftment and acquittal granted to the other only; in this a 
tion which was for the malicious proſecution, the plainti 

offered the copy of the indictment ſo granted in evidenc 

and the order at the Old Bailey was read by way of objectiot 

*P. 284 but the chief juſtice admitted it, ſaying that an *order v 
: *not neceſſary to make it evidence, nor is it ever produced 
order to introduce it. So it was read and the plaintiff o 

tained a verdi& which the court refuſed to ſet aſide. 

Clayton v. 2. Plaintiff may give in evidence, the ſubſtance of th 
Neilſon, given on the indictment, and the charges of the acquitt 


ret rand the circumſtances which ſhew that the proſecution w 


er wWi 


Per Parker, malicious and without probable cauſe : and he may likewithe x 
Ch. ]. give in evidence the circumſtances of the defendant in ora tis « 
Bull. N. P. to increaſe the damages. 1 e cou 
35 As in this caſe, in evidence of malice, the plaintiff Hof 
Chambers allowed to give in evidence, advertiſements put into the 2 H. 
v. Robin- eee N 
ſon, pers by the defendant, mentioning, that the indictment n de 
Stra. 691. been found againſt the plaintiff, and other ſcandalous mai pro 
ters, though an information had been granted for them ry 
libels. Nin 
Johnſon & 3. The defendant's name on the back of the bill is a Wy toc 
ux. v. ficient and the belt evidence of his having been ſworn to tenda 


e bill: ſo it may be proved that he was a witneſs without hel e. 


212. ing the bill. 5 edc 
Girlington But a perſon's name being indorſed is no evidence that Nn al 
v. Pitficld, was proſecutor, for in this caſe it was the name of the j! 

x Vent. 47-tice and others, who were to give evidence. | | 
Goddard v. 4. If plaintiff declares for a malicious indictment of whi 

Smith, he was lawfully acquitted, if on the trial it appears that 


_ "Gf got off by a noli proſequr, the evidence will not main 


261. 
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«he declaration, for a noli praſegui, is only a diſcharge to ap 285. 

he indictment, but no acquittal of the crime. But if the 5. 

arty had pleaded Not guilty, and the attorney general had 

1nfeſſed it, that would ſupport the declaration. | 

5. In this caſe, which was that of the C:c# Lane ghoſt, Rex. v. Par- 

he court held that there was no need of proving the actual ſons & al. WA A 

fact of the defendants meeting and conſpiring together, that Black. 43 1a 

that might be collected from collateral circumſtances.” It Rep -· 394. 

was on àn information; ideo quere if there is any difference in 5 

the caſe of an action. e „ 

2. Of the Evidence on the Furt of the 
DEF EN DAN TI. 


Though an action will lie for a malicious proſecution, Savill v. 
tit is not to be favoured : therefore if the indidtment has Roberts, 
Ln ſound by the grand jury, the defendant ſhall not be oblig- Salk. 13. 
to ſhew a probable cauſe, but it ſhall lie on the plaintiff to Cobb v. 
ove expreſs malice. However, if he can, the deſendant Sar, Mid- 
ould give evidence of a probable cauſe, and for this pur- Mich. +7 46. 
poſe, proof of the evidence given on the indictment is good.p, v 
ind where the fact lies in the knowledge of the defendant Fiſhwick. 
limſelf, he muſt ſhew a probable cauſe, though the indict- London af- 
nent be found by the grand jury, or the plaintitf ſhall reco- ter 5 50 

cr without proving expreſs malice. Bull. N. p. 


*1. Of the Damages. OP *P. 286. 


i The foundation of this action being malice, and the Farmer v. 
ant of a probable cauſe, the court refuſed to grant a new 88 

al for exceſſive damages, though no injury had happened 8 EY 

the plaintiff's trade or reputation, and the ſum expended 125 

his defence was much leſs than the damages given, for 

Ie court held that the malice ſhould enter into the conſidera- 

n of them. OY FRE. 1 4 i ous 

How far the jury may ſever in the damages it has Lane v. 

n decided ; that where this action was brought againſt Stelo. | 
| proſecutor of the indictment and the juſtice who had DIS 
mmicted the plaintiff, and the jury gave 200/. damages 

ualt the proſecutor, and 20l. againſt the juſtice, Ch. Juſt. 

took the verdict ſo. But in this caſe againſt ſeveral Lowfield v. 
endants the jury gave 8ool. damages agaiuſt one, and Bancrott, 
vl. each againſt three others. Lord Raymond faid, iz Stra. 910. 
ud not be done, and a verdict was given for 1100). againſt 

u all together, ideo quere. enn „t enn 


— 


CHAP. 


*P. 287. *CHAPTER XII. 


with reference to the things for which it lies. 2dly, Witt 


THE ACTION OF TROVER 


T ROVER is an action which lies where one man get 
poſſeſſion of the goods of another by delivery finding 0 
otherwiſe, and refuſes to deliver them to the owner, « 
ſells, or converts them to his own uſe, without the conſent 
of the owner, for which the owner by this action recover; 
the value of his goods. | | 

In this action the defendant is ſuppoſed to have come le 
gally into poſſeſſion of the goods, and the wrong done, » 
the gilt of the action, is the illegal converſion of them t 
his own uſe, without which the action cannot be maintained WM ca 

I ſhall in this action conſider. 1ſt, The nature of it it: 


reference to the perſon. 3dly, The pleadings and evidence * 
| 4thly, The damages and coſts. 5 


1. OF TROVER WITH REFERENCE oH 
THE THINGS FOR WHICH IT LIES, W:;.: 


1. In this action the validity of ſales may be tried. Lor 


P. 28 8.*1. Of Sales by the Intervention of a Factor or Agent So: 


Alwyn v. 
Taylor, 
Aleyn 93. 


ſold it, but Smith had no notice; afterwards Smith ſold itt 


„If goods are not delivered to a ſactor or agent, but! 

« is only impovered to ſel! by the principal, this ſhall nd 
„ preclude the principal himſelf from ſelling them.” 

or where defendant being owner of a great quantity « 

malt, then being on board a veſſel, impowered one Smith ali 

broker to ſell it; before Smith ſold it, defendant himſelf ha the 


the plaintiff, who brought trover for it againſt the defer 3» 
dant. It was at firſt doubtful whether Smith the brokeWind tc 
would not be liable to the plaintiff, as he could not perfor ¶ gat 
his bargain, though it was without his default, ſo that FR 
ſale ought for that reaſon to be held valid. But afterwardWiis dei 
Rolle, Ch. J. held that the owner's ſale ſhould prevail again 
that of his factor, who had but a bare authority, and tHHH nd 
the broker's ſale ſhould have been conditional, if the owe o 


had not ſold before, but he ſaid that neither the broker iſ 1d, 


Cro. Tac.72. 
Fa 27 : 


8. C. 


his vendees ſhould be liable to any action for detaining i 
goods, if they had no notice of the ſale by the owner. bet we, 


2. Of Sales by the Sheriff. 


As where the ſheriff having taken goods in executi 8 
was diſcharged of his office before a ſale or the writ retur 


1 1 N 


4, but he afterwards * ſold the goods without a venditioni xP. 289. 
nat; upon trover being brought for them, it was re- = 
flved, that the fieri facias gave him an authority to ſell 

without any other writ, though he was out of office. 


3. As to the Sales of Stolen Goods. 


By ſtat. 21 H. 8. c. 11. ** Goods ſtolen ſhall be reſtored to 
« the owner, upon his giving or procuring evidence againſt 
« the felon, ſo that he be proſecuted to conviction.” 
Wherever therefore the felon is convicted, the owner may 2 Inſt. 714, 
maintain trover for the goods ſtolen, into whoſe hands ſoever 
they have come; and at common law they were not bound 
eren by a ſale in market overt. O30 | | 
But if ſtolen goods are ſold in market overt, the owner Horwood v. 
cannot maintain trover for them till after the conviction, for Smith. 
it depends on that whether he will be entitled or not, as till NAS 0. 
then he has no property, which is neceſſary to maintain this \ . — | 
action; and if the perſon who had ſo bought them in mar- FEY 
ket overt, ſells them in the interval before conviction of the 
ſelon, he ſhall not be liable to an action of trover, for he ſhall 
To MW »* be obliged to keep the goods which may be of a periſh-_ 
able nature: and that ſhall be ſo, though he received notice 
0. from the owner of the goods of their being ſtolen. But per 
Lord Kenyon the plaintiff having a right to reſtitution of his 
goods, would perhaps be entitled“ to recover damages in*P. 290. 
rover againſt any perſon who is fixed with the goods after | | 
conviction, and refuſes to deliver them up, for then the goods 
we converted to the prejudice of the owner. ANN 
4. As to Sales void by Statute 13 Eliz. c. 8. 
by this ſtatute it is enacted, That all feoffments, gifts, 
" alienations and conveyances of lands or goods made to 
the intent to defraud creditors, ſhall be null and void.“ 
Under this act it has been decided, | | 
1. That where one Pierce being indebted to Tæuyne in 400l. Twyne's 
ad to C in 200l and C. having brought an action of debt caſe. 
aint Pierce, pending the writ, he made a general deed of 3 Co. 80. b. 
pitt of all his goods and chattels to Twyne in ſatisfaction of 
lis debt, but notwithſtanding, Pierce ſtill continued in poſ- 
eon of his goods, ſome of them he ſold, he ſhore the ſheep, 
and marked them with his own mark, and exerted every act 
« ownerſhip. This tranſaction appearing, it was clearly 
teld, that the conveyance to Twyne was fraudulent and 
ad within the ſtat. 13 Eliæ. For it was made with a truſt Stone v. 
tetween the parties, and the owner continuing in poſſeſſion, N 
t gave him a credit whereby he traded with others, and ſo 
vas enabled to cheat and defraud them. = : 
N 2. Wherever therefore a perſon makes a bill of ſale of Per Buller 
cut, bis effects, or any other ſimilar * conveyance, unleſs poſ- Juſt. 
Alion follows and accompanies the deed, it ſhall be deemed Fogg : 
fraudulent, and the goods may be recovered in trover.” Ag 595: 
Vol. II, | ; 5 = 47 Ag F- 291. 


Bamſord v. As where in trover by the ſheriff for goods which had been 


Baron, taken by the defendants, after they had been taken in Exe- 70 pe 
ec cution by him at the ſuit of a creditor, in April 1787. The Ml . (+ 
ep. 59+ gefendants ſet up an ailignment of the goods by Hayes (who 90 
was the owner) to two perſons for che benefit of ſuch of his Wl bme 

creditors as would ſign a compoſition deed by a certain time, wiſe 

which aſſignment was dated 16 Auguſt 1786. The plaintif Wl 16: 

replied, that in that aſſignment it had been agreed that Haye, 4. 

ſhould continue in poſſeſſion till May 1787, and that he did ſo he 
continue in poſſeſſion ; upon which the court were clearly of fal 

opinion that the aſſignment was fraudulent and void within For 

the ſtat. 13 Eliæ. though it appeared that during that time bi of 

Hayes was to account with the two iruflees for the profits of tee or 

4 his buſineſs; and the plaintiff recovered accordingly. delide 
Edwards v. So where a perſon being indebted both to the plaintif rende 
Harber, and defendant, made a bill of ſale of all his effects to the WM . « 
—.— 2 defendant; in which was a clauſe that defendant ſhould be . ver. 
2 Term at liberty within fourteen days from the execution of the As 
Rep. 587. bill of ſale; to enter upon and ſell che effects fo aſſigned, in ¶ j-1c 
caſe the money was not ſooner paid; before the end of the Mer jud 

fourteen days, the perſon died, upon which the defendant ca 

entered upon the goods and ſold them, when it was held plificat 

P. 292. that the owner having been left and dying * in poſſeſſion of Mn gan 
the goods, that the aſſignment was fraudulent, and hat de- 80 

fendant having to intertered ſhould be liable to the whole of change. 
the plaintiff's debt as executor de ſon tort. 85 180 
Per Buller, 3. But the caſes here are where the conveyance is ab- t Sc 
Juſt. in S. C. cc ſolute, for caſes may occur in which the owner may con- 5 
« tinue in poſſeſſion, and yet the conveyance not be fraudu- WM cond 
*« lent.” As if the conveyance is conditional, there the ven- A. 


*. dor's continuing in poſſeſſion does not invalidate the ſale, a ſhip, 
1 becauſe by the terms of the conveyance the vendee is not to u the 
„have poſſeſſion till he has performed the condition.“ 
Ibid, „So where the want of immediate poſſeſſion is conſiſtent 
with the deed.” | 
Cadoganv. As where on the marriage of Lord Montfort, the houſboll lat the 
Kennett, goods of his houſe in town, were inter alia, conveyed to tice © 
Cowp. 432-rruſtees, in ſtrict ſettlement. Lady Montfort's fortune was Not exa 
Viet 10,0007. equal to pay all his debts at the time of his mar- ad jud 


Out of | 
tle pre 


Foley v. t 
1 riage, and the goods were added to the ſettlement, Lord „Bu 
quot. Cowp. Mont fort's real eſtate not being deemed ſufficient to make an limite 


435:S P. adequate ſettlement. Defendant was a creditor before Lord ftized 
Mont fort's marriage, and had taken the goods under an exe- 
cution: on trover brought for the goods by the truſtees, it 
was held clearly, that the ſtatute 13 Elix. was only intended Wfciſe, \ 
to operate againit fraudulent conveyances, and that poſſeſſion felted 
alone was not evidence of fraud, that this therefore being a Wt may 
fair and proper ſettlement, could not be deemed'void owe r them 

| ; atute, 


T R 


+ ſature, particularly as Lady Montfort's fortune was equal * p. 293. 
o pay all the debts, and the houſhold goods were included | 
in the ſettlement for a ſufficient reaſon. _ | | ELL 
9o where perſonal property, and among other things, Haſlington 
ome cows were ſettled on the marriage of the plaintiff's v. Gill, 
wife on certain truſts, they were held not to be liable ro the 5 erm 
huſband's debts. . Rep. 597. 
7 4. © Another's caſe of ſales not void under the ſtatute 
A « though no poſſeſſion has been delivered, is that of the 
(ale or aſſignment of h at /ea.” 3 | 
n For if a ſhip be ſold while at fea, a delivery of the grand Atkinſon v. 
e ill of ſale amounts to a delivery of the ſhip itſelf, for it is Malling. 
i WT the only delivery of which the ſubject matter is capable, and Paſch. 28 
telides it does not give any degree of falſe credit to the "25 3 
vendee or aſſig nee. Vide poft plenius. | | Rep. ava. 
2. © Inſtruments conveying a cho/e in action, may be reco- * © © 
« yered by trover. | RY | 
As where this ation was brought for letters patent of wine jones v. 
licence ; after a verdi& for plaintiff it was moved in arreſt Wick- 
judgment, that a record cannot be convereted : ſed non Worth, 
alacator, for the words letters patent here ſignifies the exem- Hard. 111. 
plication of them under the broad ſea}, and ſo is intended 
in comm parlance, for which this action lies. | 
* So trover was in this cafe held to lie for a Bill of ex- * P. 294. 


Fo — 02 þ +3 


change, 623 Lucus v. 
+ So for million lottery tickets. a Haynes, 
4s t So for a bond. Salk. 130. 


. Trover will not lie for goods which have been fiele, 


condemned by a court having competent juriſdiction.” Salk. 283. 
As where the plaintiff brought an action of trover for 1 Arnold v. 

(hip, tackle and furniture, which ſhip had been condemned Jefferſon, 

ly the admiralty of France, as prize, and bought by the d. 454. 

plaintiff when ſold under the ſentence, but had been taken eee "oY 

cut of his poſſeſſion by the detendants claiming property on Sir T. 

ne ground of the capture being illegal. It was reſolved, Raym. 473. 

tat the courts here were bound to give credit to the ſen- 

tence of foreign courts, and that their condemnations were 

ot examinable at common law, and therefore the plaintiff 

lad judgment, | 

* But where the juriſdiction of the court is in any reſpect 

limited, there trover will lie for goods which have been 

"ſized or condemned by ſuch courts, for the purpoſe of 

trying if ſuch courts have exceeded their juriſdiction.” | | 

fs in the caſe of condemnations by the commiſſioners of papillon 2 

aiſle, who though under the ſtatutes of exciſe, they are Buckner. 

veſted with the right of condemning exciſeable goods, c. Hard. 478. 

he may the owner nevertheleſs maintain an action of trover ner 3 
them, if he ſuppoſes them illegally condemned. * 

LIE AS 4. Attother 480. S. P. 
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. Another caſe in which trover lies is to try the 
« property ariſing under confignments of merchandize.” 
This is firſt to a creditor. 2d. To a factor. 3d. To any 
other perſon. | | 5 . 
And Firſt, Of Confignments to a Creditor. 0 
Hibbert v. 1. The indorſement of the bill of lading 10 a creditor, con- in! 
N veys an abſolute property to the indorſee, and he may main- 
27 Geo. 3. tain trover for the goods included in ſuch bills of lading. 
Term Rep. f And where there are ſeveral bills of lading, of different 
imports, which are differently indorſed, the perſon who firſt 


7458 

8 gets one of them by legal title from the owner or ſhipper has V 
Þ 5 og. right to the conlignment in excluſion of the others. depe 
26 Geo. 3. - IAMENT. | Wy 3404 
as. 3. 2. Of Conſignments io a Factor ie 


20%. If there is an authority ever ſo general, by indorſement 1. 
§ Per Lord of the bill of lading, without diſcloſing that the indorſee is Wi rupt 


e, Aor, the owner (as between him and the factor,) retains a th 

Campbell, lien till the delivery of the goods, and until they are ac- “ ba 

4 Burr, tually ſold and turned into money. « by 

2046, But if the goods are bond fide fold by the factor while at Wi © ſel 
4 ſea, ſuch ſale ſhall be good and ſhall bind the owner, becauſe 2. 
the goods were bona fide fold, and by the owner's own au- Wil © of 

thority. | © tru 

— C. And if a factor to whom a bill of lading is indorſed gene- * 

P. 296. rally, but in fact to him as fuctor, * though that is not er- tor: 

preſſed, indorſes it over as his own property; ſuch indorſe- 94. 

ment ſhall be good, if for a fair and valuable conſideration WF * are 

and without notice; aliter if only a ſpurious one to defraud il ban 

the owner, | | 5 " Car 

| Zo of Confignments to other P: rſons. 6 | 198 

Lickbarrow 1, After goods have been confi | i . 

a b gned, the conſignor if h glaſ 

Mich. ny think fit, may ſlop the goods before they come to the hand; of 1 Exc 
Geo. 3. conſig nee, as if the conſignee becomes inſolvent or a bankrupt i 31 
2 Term (Sree V. Preſcott, 1 Ath. 245.) | 1 l 1 

Rep. 63. 2. But where the bill of lading reaches conſignee befor 5. B 

3-8. C. = goods, and he makes a fair and bona fide aſſignment of droy 

| g of _ to a third perſon for a valuable conjideration, ther to be 

the conſignor cannot ſtop the goods, but an abſolute pte Unde 

perty is conferred by the aſſignment. PE 1. TI 

— 6 But if the conſignee to whom the bill of lading is indorſe4M/i 74: 
— 0 does not part with his whole intereſt in the goods, but only ali buying 

533. 9 ſigns it to another as a collateral ſecurity to him and fo r4 o for t 

2 Term mains interefled, or as a partner in the goods, not withſtanding lig, 

Rep. 674- _ one, there the property of the conſignor is n ab 

3 on ed, but he may ſtop the goods before they reach ti ft ſoug! 

ands of the conſignee or of the perſon to whom he indorſ ¶ *cupat 

the bill of lading. | | ienſive c 

7 eee ae _ in which this action is uſual, is tot Wil mal 

y of commiſſioners of bankrupt, or to recoil «iter, « 


6 goods belonging to the bankrupt eflate.” 


 -——% 
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* In all actions brought in which the bankruptcy comes in P. 297. 
queſtion, it is neceſſary to go through all the ſteps before | 
entered into by the commiſſioners, that is to prove, firſt, 
that the party was a trader. 2dly, The a& of bankruptcy. 
zaly, The petitioning creditor's debt. 4th, The iſſuing of 
the commiſſion. 5th, The aſſignment. 6th, A property 
in the bankrupt. LI ſhall therefore conſider each of theſe in 
their order. | | 5 | 


1. The Party muff be a Trader. 


Who are to be deemed traders within the bankrupt laws 
depends either on expreſs ſtatute, or on the deciſion of the 
courts on the meaning of that term, (trader) as conliſtent 
with the ſpirit of the ſtatutes. | | 7% 

1. The general deſcription of perſons ſubje& to the bank- 
rupt laws, is under ſtatute 13 Eliz. c. 7. vi. Perſons uſing 
the trade of merchandize by buying or ſelling by way of 
* bargaining, exchange, re-change, barter or cheviſance 
by groſs or retail, or who ſeek their living by buying or 
« ſelling.” | „ 

2. By ſtatute 21 Fac. 1. c. 19. © Perſons uſing the trade 
"of a ſcrivener, receiving other mens money into their 
* truſt or cuſtody, may be bankrupts.” _ | 

3. By ſtatute 5 G. 2. c. 30. bankers, brokers and fac- 
tors, are declared to be liable to the bankrupt laws.” 

4. © Perſons having Rock in ſeveral. public companies, P. 298. 

"are by ſeveral ſtatutes declared not be objects of the 
" bankrupt laws. As having EA,. India ſock, (by ſtatute 14 
" Car, 2. c. 24) Bank ſtock; ſhares in the Engliſh linen 
company; royal fiſhing company; Guinea company; 
" London Aſſurance company; South. ſea company; Plate- 
* glaſs company; or being concerned in the circulation of 
" Exchequer bills; by the ſeveral ſtatutes of 7 & 8 V. 3. c. 
31. 89 V. z. c. 2.4 47. 5 Ann. c. 13. 7 Ann. c. 7. 3 Geo. 
1. c. 8. G4 Geo. 3. c. 37. 14.” | hs 

5. By ſtatute 5 Geo. 2. c. 30. 9 40. © No farmer, grazier, 
* rover, or receiver general of the land-tax, ſhall be liable 
to be made a bankrupt.” 

Under theſe ſtatutes, it has been held. 

i. The general words of the ſtatute 13 Eliz. being. who Per Long 
ſeek their living by buying or ſelling,” a man who lives by —— 
buying only or by ſelling only cannot be a bankrupt: And 8 Dig. 
o for the ſame reaſon it being for the purpoſe of ſeeking a 522. 
bing, one ſingle act of buying and ſelling will not make a 2 Black. 
mn a bankrupt, for it muſt be a repeated practice and pro- Comm. 476. 
it fought by it. And on the ſame principle, no handicraft wid 
becupation (where nothing is bought or ſold, and ſo an e- 
tenſive credit for the ſock in trade, is not neceſſary to be had) crump v. 
Wl make a man a regular bankrupt, as a gardener, gold - Barne, 
kater, Gc. who are paid merely for their work and labour. Cro. Car. 


But?“ · 
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* P. . *Bat where perſons buy goods and make them up into ſale. 7 
3 able commodities, though part of the gain is by bodily 


ry : 
Comm. 476. labour and not by buying or ſelling, yet theſe are within . 
Luton v. the ſtatutes of bankrupts, for the labour is only in meliora- 10 
Bigg. 2. tion of the commodity, and rendering it more fit for uſe, capt 
PE Therefore according to the doctrine before delivered, a mere 2 
working taylor cannot be a bankrupt; but a merchant tay- appe 
lor who buys cloth and makes it up for his cuſtomers may heir 
be a bankrupt, and ſo of other trades, as bakers, brewers, hic 
clothiers, &c. - Eo he d 
3 Mod. 330. So the court of B. R. held that a butcher might be a bank 
Dally v. bankrupt. had t 
Smith, 2. Neither is it neceſſary that he trade be lawful in or- WM ::4 
4 Burt « der to make the trader a bankrupt” the | 
Roa: As where a commiſſion of bankrupt iſſued againſt a cg. WM none 
Ex parte „an, and he petitioned to have the commiſſion ſuperſeded But 
een the ground, that by ſtatute 21 Hen. 8. c 13. All pi on di 
e Lee rial and eccletiaſtical perſons are forbidden to follow tioſe 
© any trade or buy or ſell for gain under a penalty.” hut bis 
Lord Hardywicke was of opinion, that this penalty only at- ent. 
tached againſt himſelf, and that he was liable to the bank-WMior hi 
rupt laws, the trading being proved. laws, 
© So in the ſame caſe he held, that a perſon who dealt merely unt 
Ibid. in ſmuggling and running of goods, though this was an offence 6th 
by and contrary to an act of parliament ; yet (till that it was a Un 
TP. 3000 trading within the ſtatutes, for that in both“ caſes a perſon ing, 
ſhould not take advantage of the breach of one law to er- a u. 
cuſe him from the breach of another. | : The 
Highmore = 3: The ſtatute 5 Geo. 2. having declared that brokers might us liv 
v. Molloy, be bankrupts, Lord Hardwicke was of opinion, that pawn-Wiſy the 
1 Atk. 206. rgfter; were included and might be bankrupts, for thoughWWrink, 
they are not expreſsly named, yet the word broker is thefhrither 
genus, and all other kinds of brokerage the ſpecies. gueſts 
4. Though the ſtatutes mention perſons only u/ing trad. ticw! 
Dc. as objects of the bankrupt laws, yet if perſons in 01h" ſtatu 
« profeſſions or employments however ſeemingly inconſiſtent WWE that 
<* will do any acts of trading with a view 70 profit, they (hall On t 
be ſubje& to the bankrupt laws.” ; de a 
Stra. 514. As a gentleman of the bar who had a colliery and dealt i guors 
| coals in Durban, was held to be a trader within the bank Þ the 


rupt laws. | 
Per Lord So though a man be a public officer, as an exciſe-man 0 
Hardwicke, ſuch like, yet if he will trade, he makes himſelf ſubject! 
| Ack. 206, th ſtatutes of bankrupts. | : 
Atk. 101. $0 a commiſſion of bankrupt formerly iſſued again 
1 Atk. 101. 8 E bd; 
peer, an earl of Suffolk, for esd in wines. : | 
5. © Drawing and re-drawing bills of exchange, is an 46 
«« of trading that will ſubject the party to a commiſſion 0 
* bankrupt : but ſuch ſhould “ not be on a perſon's own 
e ſole account, but with the money of others tio make a profit.” 


laws. 
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For in this caſe which was an iſſue out of Chancery, to Richardſon 


ly try if one Wilſon was a trader within the bankrupt laws; it ee ad- 

in appeared that he was an army agent, and that he was for, Arx. + 
a- WJ many years in the habit of drawing bills of exchange on a quot. Cowy, 
le. captain Johnſon of Dublin, who was likewiſe an army agent, 750, 


to a large amount; and John/on re-drew upon him. But it 
appeared further, that he alſo received meney from officers, 
their widows and others, which he kept for them, and for 
which they drew on him, but that when he had a large fum 
he did not keep it in the houle, but paid it into Drummond”s 
bank, on which he gave checks for any large payments he 
had to make: In this caſe the jury found him to be æ trader, 
and the judgment was given accordingly, on the ground of 
the profit he derived from the exchange and the uſe of the 


2)- WT money of others. on 
ded But where a perſon engaged in expenſive works drew hills Hankey v. 
ſpi- on different perſons, for the purpoſe of raiſing money tor Jones, 

ow WW tioſe works, but allowed to the perſons who accepted his Cowp. 745. 
But WW bils a quarter per cent. commiſſion beſides intereſt at 5 per 

at- ent. and allo borrowed accommodation notes in exchange 


for his awn, he was held not to be within the bankrupr 
laws, for all the tranſactions of the bills was on hig ewe ac- 


rely WW cunt and for his own benefit. | . ; 

ne btb.“ The words of the ſtatutes of bankrupt being, | 

* " Uling the trade of a merchant by * buying and ſell- P. 302. 
on 


ing,” the act of buying and ſelling mult be in the way of 
n merchant.” | = | 
Therefore an innlecper as ſuch cannot be a bankrupt, for Criſp. v. 


ig is living is not principally got by buying and ſelling, but Pratt, 
un dr the uſe of his rooms and furniture; and he buys meat and er. 
5 trink, not for ſale or trading, but for accommodation : Nton FA 


either does he buy or ſell at large as a merchant, but to Trigg, 
zuelts only: For wherever a man ſells or buys under a par- Salk. 110. 
" ticular reſtraint or limitation, he is not a ſeller within the per Holt. 
ſtatute—for the ſtatute is ſelling in the way of merchants ; Salk. 110. 
that is indiſcriminately and generally to all.” | 

On the ſame ground that an innkeeper has been held not Saunderſon 
o be an object of the bankrupt laws, a victualler who ſells": Bur ed 
quors only in his own houſe, or out of it in ſmall quantities, as 5 a 
the pot or mug, is not a trader within the bankrupt _ 

laws, | | 9 50 

gut in this caſe, it muſt be taken that the ſelling out of 

the houſe was rather to oblige cuſtomers, than as a mant 

f living, for thongh a perſon follows the trade of a vic- 

tualler, yet if he alſo deals in liquors which he ſells indiſ- 
eriminately, whatever the quantity, he may be a bank - 

rupt.“ | | | | 

For where a perſon kept a public houſe or inn, and during Patman +. 
le time he was in buſineſs, which was about nine months, Vaughan, 
"d about fix gallons of ſpirits all together, but it appeared 7; 

. . . 7 . ICS, 3. 
vat any perſon applying ſor liquors might have been ſupplicdsCorm-Rep 
27M e | Tudge 552 
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* P. 303.“ Judge Buller left it to the jury to decide whether this was | 
not a trading, and they found the party a bankrupt. And 

in this caſe, the ſame Juſtice ruled, that the quantity fold was . 

immaterial to the queſtion, for if he had dealt largely he 6 

would not probably be a bankrupt. | 

„But however it may perhaps be proper to take into con- 

& ſideration the proportion which the buſineſs of ſelling li. 2 


«© quors out of doors, bears to the buſineſs as an innkeeper Wi fat 


or victualler, that ſo it may appear to be done with x 6 
a view to ſeeking a living.” 7 on 
8 For where in this caſe the perſon was an innkeeper, but 6 
3 Wil 146. Was proved to have ſold often large quantities of wine, run iſ « p 
and brandy to different perſons, which many after recailed ll « ,, 
again, the judge nonſuited the plaintiffs who were the aſſg - ;. 


nees, holding ſuch perſon not to be an object of the bank- 
rupt laws, but the Court ſet afide the nonſuit, holding that 


doctrine now laid down, that at the trial the proportion af fa 

his dealings out of doors and as an innkeeper ſhould bei « ;;, 

taken into conſideration. | Ji 

7: The ſtat. 5 Geo. 2. having declared farmers, ga 

& ziers and drovers to be not objects of the bankrupt laws MM; ki 

“ on this part of the ſtatute it has been decided.” 8. 

Milles v. 1. If a perſon buys cattle at a fair, keeps them three oÞ« tni 
Hughes, four days on his land, and then drives them to another fu + þ 
Mich. 19” to ſell them, he is a drover within the ſtatute. where 
3 *2. But though a farmer merely as ſuch is not an obe vas h 
39. 5 f the bankrupt laws, yet if he buys any great quantite t vadin 
p. 304. of things, ſuch as are the produce of his farm and (el 9. 
them, he ſhall be liable to a commiſſion of bankrupt.” rate 

Mayo v. As where a ſpecial verdi& found that one Richard Bar hrate 
Archer, had occupied a farm of 3oo/. a year, and annually plante come. 


x Stra. 513. it with many acres of potatoes, which he ſold for gain, an 
| likewiſe bought from others large quantities of potatoe 
which he kept in warehouſes, and ſold again at differet 
markets. His dealing ſo extenſively and in ſuch manner v 
held to make him a trader within the meaning of the ban 

rupt laws. | 155 | | 
Bartholo- 80 where plaintiff was aſſignee of one Davis who, it à 
mew v. © peared, rented a conſiderable farm at Whitchurch, and h: 
Sherwood, two or three teams of horſes, that previous to his taki 


Mich. 27 the farm, he had lived with an uncle, during which time f . 5. 
e! 1. attended fairs, and bought and ſold ſeveral horſes, that . for 1 
Term. Rep. ter he took the farm, he occaſionally attended fairs , the e 
573+ bought horſes which were not calculated for the farming "i p 


ſineſs, and which he always ſold again for ſome profit. \ 
this evidence the judge leſt it to the jury to decide wit!! 
the dealing in horſes was not diſtinct from the farming Mm Ke 
ſineſs, and done with a view to profit, and the jury 100: 
Davis a bankrupt, which verdict on a motion for a new i 
was afterwards confirmed by the Court. | 


11 
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2s In theſe caſes, the perſon carried on a buſineſs indepen- *P, 305, 
nd dent of the merely uſing the land, for where the whole 
ras Wi © trading ariſes from the land itſelf or its profits the perſon 
be WW © cannot be a bankrupt.” | 
As where the perſon againſt whom the commiſſion was Port v. 
n: (cd out was proved to have purchaſed a coal mine, worked it, Turton. 
li- , ſeld the coals, he was held not to be a trader within the * Will. 169. 
per WH ſtatutes of bankrupr. „ | - 
h So where a perſon purchaſed allum works, the ſame deci- Newton v. 


ſion took place. ewton, 


but © For where a perſon exerciſes a manuſacture from the Wilf 470, 
vn Wl © produce of his own land, as a neceſſary and uſual mode of i Term 
led enjoying the produce of that land, he ſhall not be conſidered Rep. 34. 
lg as à trader within the bankrupt laws, though he buys the | 


neceſſary ingredients to fit it for market. But where the 
produce of the land is merely the raw material of a manu- 
facture, and the manufacture not the neceſſary mode of enjoying 
* the land, there he is a trader withinthe bankrupt laws.“ 

1 herefore where a perſon rented a piece of ground merely Wells v. 
ard ſolely for the purpoſe of making bricks for ſale, the court Parker, 


set king's bench held that he might be a bankrupt. — 2 

8. * A perſon may be a bankrupt who has traded with, Term 
* * this country, though he has reſided entirely abroad.“ Rep. 34. 
fal 


For where a gentleman of the Temple went to Liſbon, * P. 306. 
rhere he turned factor, and traded with this country, he Bird v. 
vas held to be liable to the bankrupt laws by reaſon of his Sedgewick, 
trading and gaining a credit here. 3 Salk. 110. 


fel 9. The daughter of a freeman of London, who trades ſe-Ex parte 
. parately from her huſband, or any feme covert trading ſe-Carington, 
ae prately from her huſband in London, may by the cuſtom be- 1 Atk. 206. 
ant come a bankrupt. | N 5 

„ al e | 

atoe ; | | 

ret 2. Of the AR of Bankruptcy. 

r 1 8 | | 

daf What are acts of bankruptcy are declared by ſeveral ſta- 

R futes. e | | 

u . By ſtat. 13 Elia. c. 7. 1 Fac, I. c. 15. Departing from 

tak, be realm with a view to delay or defraud creditors is an 

ime act of bankruptcy.” | 

„„ hut in this caſe it muſt appear that the departure was 

rs 2 for the purpoſe of delaying or deſrauding creditors, if in fact 

a the creditors are not delayed or defrauded.” 


For where it appeared that the bankrupt had fled and gone Oited in 
abroad ſor killing his wife, Ch. Juſt. Reeves held, that ſhew- Degolls v. 
ng quo animo it was done, might prevent ſuch departure Ward, 


"= n being conſtrued an act of bankruptcy, but it appearing Hil- 12 G. 
tou f ; | Pre! ; oy 
wif act that by ſuch departure the creditors were delayed and Rull. N. P. 


_ defrauded, 39. 


T 1 » 


*P. 307. defrauded, he then held it an act of bankruptcy, though 
this caſe might alſo fall under the ſecond deſcription of ag, 
of bankruptcy, wiz. | | | 

2. By ſtat. 34. 35. H. 8. c. 4. it is enacted, © That with. 
drawing out of the king's dominions into foreign pary, 
« with intent there Io remain and ſo defraud creditors, and 
not returning within three months after proclamation i; 

an act of bankruptcy.” | 

So that under this ſtatute a perſon departing the realm 
with the conſent of his creditors may be a bankrupt, by renain- 
ing abroad, though under the former he could not. 

3. A third act of bankruptcy is by ſtat. 13 Eliz. c. 5. and 
1 Zac. I. c. 15. which enacts that, Beginning to keep houſe, 
** ſo that he cannot be ſeen or ſpoken to by his creditors is 
an act of bankruptcy.” 


Bull. N. P. 1. On this part of the ſtatute, being denied when at home 
39. is an act of bankruptcy, but in this caſe it muſt appear that 
Per Lord the denial was 4vith intent to delay creditors : for if the party 
Hard- be ill in bed when denied, or the creditor calls at an unſea- 
wicke, ſonable hour of the night, or he is in company, ſuch will 
7 Alk. 201. he no act of bankruptcy. | | | 
Tield v. And on the ſame ground where the perſon was denied by 
_— z. agreement, in order to ground a commiſſion on it, Ch. ſuf, 
Bull. po p. Lee held it not to be an adi of bankruptcy. 


39. * Though here, where the caſe. was, that the party (n 
. 308. conſequence of an agreement made at a meeting of the cre 
Bromley v. ditors two hours before, at which he and the plaintiff were 
Mundee, both preſent) was denied to the plaintiff's clerk who came to 
G. Hall. ad demand money, Juſtice Faſter held this to be a ſufficient ad 
1 * of bankruptcy. But Judge Buller puts this with a gur 

w ** ** though perhaps the diſtinction may be, that the parties wht 


of have ſo concerted the a& of bankruptcy cannot afterward 
ſay that the commiſſion was fraudulently taken out: bu 
ſuch act would not be effectual againſt perſons not privy toil 
1 Bur. 484. And where being denied is the act of bankruptcy relied on 
circumſtances may be ſhewn, that he did not do it to avoid 
Payment, but on account of ſickneſs or particular buſinels, 
2. 80 the denial mult be ro 4 Creditor.” 

ackman y, For though a man with intent to delay his creditors or 
Nigben- ders himſelf to be denied, yet unleſs he in fact be denied 
gale, a creditor, it is no act of bankruptcy therefore it is neceffar 

Taſch. 13 to prove that the perſon denied was a creditor. 

Geo. 2. J. ; bbs the 1 * ; 

Bull. N. P. {And in this caſe it was held that being denied to a perſot 
40. who came % behalf of a creditor was not ſufficient, thoug! 
Barrow v. it was given in evidence that the bankrupt was after ward 
orſter, denied to many creditors, and ſo continued to be till t. 


Per Lord commiſſion was ſued out. | ; 
Cambden, But a clerk calling with a bill of the houſe to which ! 
Norwich belongs is a ſufficient creditor within * the meaning of thel 


Sum. aſſi- | : 
rum, er caſes, as I have len ofen in praSice. , 
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+And ſo therefore it muſt appear that a deb! is actually due, Green = 
s if a creditor by note payable at a future day calls, being Bankrupt 
denied to him, is not an act of bankruptcy, as he is not then 1 
a creditor. 5 | 15 tter Ld. 
z. But a banker's ſtopping or refuſing payment is not kay A 
of bankruptcy, for it is not within the deſcription of any * * * 
„cc the acts of bankruptcy, and there may be good reaſon for Moſely 3. 
doing fo, as ſuſpicion of forgery or the like. And if in con- dri 4 1 
ſequence of that refuſal he is arreſted and puts in bail, it is pl. 12 in 
vo act of bankruptcy. | | „ 
"Ba Departing from his dwelling houſe or otherwiſe ab- 
" jenting himſelf is another act of bankruptcy by flat. 13 
« Fliz.c..7. and 1 Jac. 1. c. 15,” Ee: | 
As where it appeared that the bankrupt had gone out of Maylin v. 
town on the morning of the 28th of Nævember and returned Eyloe, 
in the evening, before which time a bailiff had been at his 2 Stra. 809. 
ſhop to arreſt him, and the next morning he ſent for the bai- 
if and told him, that he had gone out of town that day in 
order to get the term of the plaintiff, and now that the re- 
turn of the writ was aut, that if he would take out a new 
urn, that he would give bail, which was done accordingly. 
This was held to be clearly an a& of bankruptcy, being a 
leparting from the houſe with intent to delay and defraud a 
reditor. ' e | 
2, © But the abſenting himſelf muſt be to avoid the pay- 
nent of a debt.” ; 


* 


For if a man abſents himſelf for fear of being arreſted *p. 210 
3 a 
jan attachment out of chancery, for non-payment of money Com Dig. 
lecreed, that will make a man a bankrupt. ___ 
but if a man abſents himſelf for fear of being arreſted by, 
+ tg de excommunicato capiendo, that will not make him a 
jankrupt. | 8 . | | 
9 in this caſe Lord Ch. Juſt. Willes was of opinion that a Lingood v. 


bi 


rſon's abſconding to avoid an attachment for non-performance Eade, 
don en award, in not delivering goods in purſuance of the 1 Atk. 196. 
avoid rd, was not an act of bankruptcy, for it was not within 
nes. e words of the ſtat. 1 Fac. 1. c. 15. which makes it an act 


bankruptcy in a perſon to keep ont of the way or depart 
um his dwelling to avoid the payment of a juſt and true debt, 
it the delivery of goods was rather 2 duty, and Lord Har- 
"ze afterwards recognized this diſtinction between a debt 
Ida duty as the true one. =. „ 
5 * The next act of bankruptcy I ſhall conſider is, being 
wreſted for debt and lying in priſon two months on that or 
ward *"y other arreſt or detention for debt, which makes him a 
bankrupt from the time of the firſt arreſt: or willingly 
ad fraudently procuring himſelf to be arreſted,” By 
1 Fac. 1. c. 15.9 21. Fac. 1. c. 19. 
Under this part of the ſtatutes it has been held : 
That though the words of the ſtatute are, that he ſnall Came v. 


olman, 
Salk. 109. 
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*P. 311.“ be a bankrupt from the time of the firſt arreſt, yet that if 1 
Tribe v. trader is arreſted and puts in good bail, but afterwards fyr. 
Webber, renders himſelf in diſcharge of his bail, he ſhall only bez 
Hil. 17 bankrupt from the time of his ſurrender. | 
83 +But where Ham bail is put in before a Judge as a means tg 
— 8. P. get defendant turned over to the priſon of the court, and he 
IRoſe v. is e in/lante ſurrendered by his bail, this ſhall be conſidered 
Green, as a mere evaſion and a continuation of the firſt arreſt, and 
1 Burr: 437-the bankruptcy {hall relate 1 the firſt arreſt. 
Bull: 5 c. tz. To make the procuring one's ſelf fraudulently an 
willingly to be arreſted, an act of bankruptcy, it muſt be 1 
11 Burr. a feigned action or a ſham debt. | | 
3 Dig. 6. Another act of bankruptcy is © After having been ar 
. «c 5 s . 6 
reſted, eſcaping, where the debt is 100/. or ſuffering hin 
«© ſelf to be outlawed.” By ſtat. 21 Jac. 1. c. 19. 
Roſe v. But an eſcape to become an act of bankruptcy under thi 
Green, clauſe in the ſtatute muſt be again/t the conſent of the ſberiff 
3 Bure. 437. cer, not a conſtructive one, as being out of the ſheriff 
bailiwick, in paſſing through a different county in the cuſ 
tod y of the ſheriff. | 
Croxtonv. But under theſe ſeveral clauſes of the different ſtatut 
Hodges, with regard to acts of bankruptcy created by arreſts, iti 
Fer 8 on to be obſerved, that a perſon's giving meney for notice when 
3 writ comes into the ſheriff s office againſi him is no proof of: 
4 Geo. 2. act of bankruptcy: for he may do it to prevent his cred 
Bull. N. P.from being blown. | | | 
40. 7. By ſtat. 1 Fac. c. 15. © Willingly or fraudulent 
#P.312-* procuring his goods or chattels to be ſequeſtered or at 
e tached is another act of bankruptcy.” 
Com. Dig. But this attachment or ſequeſtration muſt be by his ay 
523. procurement : for it is no act of bankruptcy if done witho 
his knowledge. 5 | ratio 
8. Another act of bankruptcy is under ſtat. 1 Jac. 1. Wn! // 
15. © Making any fraudulent grant or conveyance of Mee the 
„lands, tenements or chattels,” Under this ftatute it Mich th 
been held, | ade, th 
Clavey v. 1. That the conveyance which ſhall be an act of ban bank: 
Hayley, ruptcy under this head muſt be by deed; and a fraudueſi ud no! 
Cop. 4%7-judgement and execution, though void as againſt creditors, . An 
not an act of bankruptcy. | of an 
Wilſon v. 2. Every aſſignment by a trader who becomes inſolvent Wd in th 
Day, not an act of bankruptcy, for a bankrupt may lawfully , ma 
2 Burr. 827. fer one creditor to another, as he may make a mortgage Ne, G 
him, but it muft be with poſſeſſion delivered, except in the and 
of a ſhip at ſea. So the bankrupt may aſſign over pures and 
his property to a fair creditor in diſcharge of his debt, Wer, T 
it ſhall be good. | : = execute 
Hooper v. As where Hooper the bankrupt being fairly indebted to! ki Were 1 
smith, plaintiff, who was his mother, in 8oo/. but finding him ſched 
1 Black. declining, before any act of bankruptcy, aſſigned to bein thi, 
Rep. 441. parcel of ſilks, amounting to about 3 50l. which was abou! JF this cc 
| mon, t 
bankruf 
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 :ch in trade; of this he made a bill of parcels with a re-*p. 313 
abt as if ſold in the ordinary courſe of trade, and aſter- 8 
irds conveyed the goods to her. In the evening of the 

me day it was agreed, that he ſhould deny himſelf and ſo 

come a bankrupt. The aſſignees having poſſeſſed them- 

ves by ſtratagem of the ſilks, ſo aſſigned to her, ſhe 

rought rover, and the queſtion was whether the aſſign- 

ent was an act of bankruptcy and fraudulent.—The doc- 

ine laid down by Lord Mansfield was, That if a man hav- 

jo previouſly committed an act of bankruptcy, in order to 

even a juſt debt, aſſig ns all bis efedas to the creditor, or 

to ſeveral creditors in eæcluſſon of any one or more, that 

bit is an act of bankruptcy, but that a preference by aſ- _ 


Um 
zument to one creditor of only part of his goods, and that 
thi pay only part of the debt, has been frequently held good. 
# WW bough it a man makes over ſo much of his ſtock, as diſa- 


es him from being a trader, it would be fraudulent, but | 
ſay that half the ſtock would have that effect, would be = 
ing too far. e 5 | | 

Ide doctrine here laid down has been confirmed by many 

it s. As | = 

. An aſſignment by a trader before an act of bankruptcy Aſſignees of 
all bis property real and perſonal, though given by way of Sladers v. 
urity and for a valuable conſideration, was in this caſe 2 
qudged to be a fraud on the bankrupt laws and an act of th 
ukruptcy. | 

1. The bankrupt in this caſe aſſigned in conſideration of Law v. 

gol two leaſehold houſes and al/ his flock in trade to the Skinner, 
lintiff to ſecure that ſam, but 20e houſhold goods and debts P. 314. 
ne not included, the mortgage was forfeited, and in con- 2 Black. 
{ration of 40. he bargained and ſold his houſhold goods, Rep. 996. 

[nt the debts, (which were trifling) to the plaintiff to fe- 

re the 340/. The aſſignees took poſſeſſion of the goods, on 

lieh the plaintiff brought trover, and on a ſpecial caſe 

ade, the court determined, that the aſſignment was an at 

| bankruptcy, for it being of all his ſtock and trade, he 

buld not carry on buſineſs longer. Ws | 
An aſſignment of the bankrupt's property 4e the exclu- Beforel.ord 
f any of the creditors is an act of bankruptcy. As was Hardwicke, 


ent d in this caſe, where one Gayner, a trader, on the 7th of 75 July, 
pig, made an aſſignment of all his effects, goods, ſtock in in W 


de, Cc. (except his houſhold furniture, watches, plate, coln's Inn 

and caſh then by him) to truſtees, in truſt to pay them- hall 

es and all the reſt of the creditors except Ford the petiti- Green's 

ter, The truſtees declining to act under this aſſignment, Ba % La 

executed another on the 9th of June, wherein the . 

to Es were to pay themſelves and all the creditors mentioned 

2 ſchedule, (in which ſchedule Ford's name was omitted,Y) 

din this aſſignment a large parcel of ginger was excepted. 

N this coming before Lord Hardwicke, he was clearly of 

mon, that the deed of the gth of June was of itſelf an act 

bankruptcy, = | 
h But 
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But how far a general aſſgnment to truſtees for the beef 
of all the creditors of the bankrupt is an act of bankruptcy £ 
this caſe following goes ſome length to decide. ” 

*P.315. iin trover againſt a ſheriff who had levied an execution $1 


Kettle & al. On the bankrupt's goods; to prove an act of bankruptcy *þ 
Aff. v. Prior to the execution, the plaintiffs relied on an aſſignment 12 
Hammond. made by the bankrupt of all his effects to two of his credi- ; 
—_— tors, in truſt for themſelves and the reſt of the creditors, in *t 
Sa 7 conſequence of a propoſition made by the bankrupt at a WM. le 
Bull. N. P. meeting of his creditors, and accepted by all preſent. Pr 
40. Lord Mansfield, this deed is a fraud on the bankrupt- laws, $0. 
and is an act of bankruptcy unleſs every creditor concurred, br 

which here is not the caſe, the plaintiff in execution being 0] 

adverſe. _ 

4. But it ſhould ſeem that thoſe partial aſſignments mui WI. ” 

be made only with a view to ſatisfy the creditors ro whom "fer 

they are made, for if done for the purpoſe of defrauding the WM, tha 

other creditors, and to give an undue preference, or made un- . 4 

der circumſtances when the trader cannot longer ſtand his the 

ground, they are fraudulent, and acts of bankruptcy. And 

— . 02 For where a trader being in inſolvent circumſtances and un- x 


Dougl. 86. able to pay more than eight ſhillings in the pound, made an 
Linton v. alignment, in contemplation of a bankruptcy, of a leaſe, to 
Bartlett. certain of his creditors, this was adjudged to be an ad of 
3 Will. 47. bankruptcy, though it was an aſſignment of but part of bis 
Property. | 
Harman v. 80 where defendant having, in order to ſupport the cre- 
Fiſher. dit of the bankrupt's houſe, immediately before its ſtoppage, 
Comp. 117-Jent the bankrupt 5000/7. and he on the evening before he 


*P. 310. abſconded incloſed bills to the plaintiff to che *amount of an . 
5000. in a letter, in which he mentioned his having done ſo, ecult 
as conceiving him entitled to a preference, the money was re- P : 
covered back. | | thank 

Ruſt v. The court therefore allows no evaſion of the ſtatute.” = 

Cowper. As where the bankrupt made a pretended ſale of part of bis 11 

Cowp. 629. eſſects to his creditor, but which were not in the way of th: + Ih 
creditor's trade, nor was there any application or preſſing for 
payment by the creditor, but done by the bankrupt to gie. By 

a him a preference, it was held to be fraudulent. 88 minor 

e And even if the aſſignment is in the way of the creditor's dt on 

; eee 54 trade or buſineſs, yet if it is done in contemplation of a bank- N credit; 

Alderſon v. rupicy, it is void. 55 | ding! 

Temple. But if a trader being fairly indebted and appreben/ioe of be- lets 

4 Bucr. ing ſued, before any act of bankruptcy, aſſigns over to his arte 6 

* 'creditor part of his property, though in fact his h⁵reben i or, pe 

v. Freeman, ins are groundleſs, yet is the aſſignment good. F tal} b. 

Eaft.26G.3- 9. * Obtaining any protection, otherwiſe than being lau- lch de 

i Term. | © fully protected by privilege of parliament is another act i In t. 

Rep. 355+. $* bankruptey.“ By tat. 21 Jac. 1. c. 19; | Ning c 

Of this fort was the entering into the ſervice of an a" Ude 
baſſador. But now, by ſtat. 7 Ann. c. 12. it is enated, WW) red 


66 That any perion being 4 merchant Or trader, who 2 $9 | 
GO in 
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i into the ſervice of any ambaſſador or foreign miniſter, 
« hall not have any privilege.” _ | : 1 
210. Another act of bankruptcy is © Paying to the petition- P. 317. 
« ing creditor, or delivering to him goods or ſecurity for | 
« his debt whereby he ſhall have privately more in the pound 
than other creditors,” by ſtat. 5 Geo. 2. c. 30. 5 19. | 
11. Neglecting to make ſatisfaction for any juſt debt to 
« the amount of 100/. within two months after ſervice of 
legal proceſs, upon any trader having privilege of parlia- 
„nent, is another act of bankruptcy,” by Stat. 5 G. 2. c. 


30. 1 24. | | 


But it is further enacted by ſtatute 4 Geo. 3. c. 33. 1. 
« That before any commiſſion can be ſued out againſt a 
member of parliament, it is required, That the creditor 
make and file on record in one of the courts at We/lmin- 
"fer an affidavit, that the debt is juſtly due to him, and 
„that his debtor as he verily believes is a merchant, &c. 
and within the deſcription of perſons who are objects of 
the bankrupt-laws.” | | | 
And note, That if a man commits a plain act of bankruptcy, Hopkins v. 
v keeping houſe, &c. though he afterwards goes abroad Ellis. 

ad is a great dealer, yet that will not purge the firſt act Salk. 110. 
bankruptcy. But if the ad is doubtful, then going abroad 

ad dealing will be an evidence to explain the intent of the 

int act: for if it was not done to defraud creditors and 

ep out of the way, it will not be an act of bankruptcy: al- 

if after a plain act of bankruptcy he pays off or com- p, 318. 
ounds with his creditors, he is become a new man. ; 


he Therefore where a trader was denied to a creditor who Colkett, all. 
of aled in the morning with a bill for payment, though by of Falch, v. 
0, cuſtom of the city he had till five o'clock in the evening ee 


pay it, and in fact did pay it in the courſe of the day, yet 805.3 
was reſolved, That having committed an unequivocal at à Tern:. 
bankruptcy by the denial, it could not be purged or ex- Rep. 39. 
aned away by any ſubſequent circumſtances. _ 

j The next thing to be conſidered is, 


The Debt of the Petitioning Creditor. 


se By lat. 5 Geo. 2. c. 30. It is enacted, That no com- 
„aon of bankruptcy ſhall be ſued out upon the petition 
lone or more creditors, unleſs the ſingle debt of the 
editor or of two or more perſons being partners petiti- 
1 ing for the lame, does amount to 1oo/. or upwards, or 
f leſs the debt of two creditors amounts to 150l, or of 
eee or more creditors to 200/. and the creditor or credi- 
ee petitioning for ſuch commitlion ſhall, before the ſame 
ball be granted, make oath of the truth aud reality of 
uch debt. 
* this caſe the bankrupt was fairly indebted to the pe- Brookſdi'e 
ung Creditor in upwards of 100/. but before the commil- v. Os, 


M* 5 „ . . * 
* ud out, he had given to the creditor a bill of exchange, 19 =" 5 


"reduced the debt to within 1004. but this bill of ex- B. R. 
e 5 change: Term Rep. 
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*P - 5, change was drawn on a perſon with *whom the bar | 
P. 919 had 50 dealing, and which was of courſe not 3 : 
| petitioning creditor kept the bill and gave no notice 1j % u 
bankrupt of the non-acceptance, and ſued out the commiſſon p 
on the whole debt, in an action in which the bankruptey 
came in queſtion, it was inſiſting that the petitioning credi- Wl 4 
tor having neglected to give notice of the non-acceptance WM th 
of the bill, had by his laches made it his own, and that there. | 
fore the petitioning creditor's debt being leſs than 100). that e. 
the commiſſion was irregular; the point being reſerved, the bill 


court was of opinion, that the bill being drawn on a perſon pet 
who had no effects of the drawer in his hands, that the no. WM cf | 
tice of the non-acceptance was unneceſſary, as he never rat 
could ſuſtain an injury for want of notice, and that ſo there 4 
could be no extinguiſhment of the amount of the bill of er 
change, and that the petitioning creditor's debt was there. F. 
fore ſufficient. | unde 
2. Under this ſtatute the petitioning creditor's deb upt 
& mult be a legal one.” | being 
Medli- For where the petitioning creditor's debt was as aſſipnee » Bu 
cott's caſe à bond due by the bankrupt, the commiſlion was ſuperſeded 20c/. 
in canc. for he was only an equitable creditor. rupte 
2 Stra. 399. So where one Alfworth having entered into an agreemem =/ 
Ex parte to purchaſe from Hylliard, an equity of redemption of { 
Hylliard, P L , quity mption ot ane to 1up 
1 Atk. 14). tate then in mortgage, for which he was to give 4000. anWMript v 
| articles were ſigned accordingly. Alſworth paid 2501. a % 1 
was to pay the other 150/. on the execution of the cone edit 
#*P, 3 20. ances, but Hylliard retuſed to *complete the purchaſe, upoMruptcy 
which Al/wworth ſued out a commiſſion of bankrupt on the dei dat th 
of 250/. On a petition to ſuperſede it, Lord HardwiWhut th: 
doubted, whether a commiſſion could be taken out on ſuch bon. 
contract, for the remedy ſhould have been a bill for perto = 
mance of the contract, and no action could in ſtrictneſs WF" need 
law be maintained. But it appearing that ſince the iſſui ru 
of the commiſſion, Alſworſh had taken an aſſignment ol . For a 
mortgage, which he could hold till ſatisfied, he ordered iſ a god 
commiſſion to be ſuperſeded. And | 
3. The debt muſt be a legal and good debt for ico ſbukrup 
«© action can be maintained“. bough | 
Barnaby's For where a judgment had in this caſe been recoveliſ® law, 
caſe, againſt a bankrupt, he was ſurrendered by his bail, and iN what | 
z Stra. 653-charged in execution, after which the plaintiffs in that adi Gut w. 
ſued out a commiſſion of bankrupt grounded on the deb! WW made 


mer con 
e tradi 
e ſells h 
And th 
N 100/, a 
Von 1 


which the judgment had been obtained. The commill 
was ſuperſeded, the body of the debtor being in law ak 
faction for the debt. 

So a debt barred by the ſtatute of limitations is nota þ 
7 2 creditor's debt.“ : 


Quantock ut to make ſuch debt an inſufficient one to ſupport 
v. England, commiſſion, the objedion muſt come from the bankrupt lin 
2 Bur. 4628. who on ſuch ground may ſuperſede the commiſſion, ſor 

objection, that the debt was barred by the ſtatute of lid 


tion, will not lie in the mouth of a perſon ſued by the a *P. 3 21 | 


K ignees 3 for the debt is not extinguiſhed by the limitation, and 
he the bankrupt has acquieſced in 1t : neither will the court 
on preſume a debt to be barred though ſix years have elapſed. 
cy do where the debt due to the petitioning creditor was by Ex parte 


bind, which was not due at the time of ſuing out the commiſſion, James, 

the debt was held to be a bad one to ſupport the commiſſion. 3 P. W. 610. 
An exception to this rule, is that clauſe in the ſtatute 5 

Civ. 2. c. 30. which now allows creditors to the bankrupt by 

bills, bonds, or promiſſory notes payable at a future day, to 

petition for, or join others in petitioning for a commiſſion 

of bankruptcy. But this being made expreſsly ſo by ſtatute 

rather confirms the rule above laid down. W EN) MeL. 

4. The debt muſt be a ſubſiſting debt at he time of the vid. Greens 
® a? of bankruptcy committed.“ | | 185 Bank. Law, 
For where in this.caſe the petitioning creditor's debt was 5. contra. 

under a note drawn by the bankrupt after an act of bank- Toms v. 

ruptcy committed, the commiſſion was ſuperſeded, the debt a e 5 

being a bad one. . | 2 Stra. 744. 
But where the petitioning creditor's debt was a note of Anon. 

2000. given by the bankrupt to A. B. before any act of bank- 2 Will. 135. 

nptcy, but indarſed by A. B. to the petitioning creditor after an Ex parte 

af of bankruptcy committed, the debt was held to be ſufficient | e. 

o ſupport the commiſſion, the * debt being due by the bank - * p : Em 

rupt when he became ſo. ö ä — 5 . 322. 
do where the bankrupt was indebted to the petitioning Ambroſe v. 

creditor by ſimple contract and after a ſecret act of bank- Clendon, 

ruptey committed gave him a bond for the money: it was held 2. Str. 


up0 
0 that the bond did not ſo deſtroy the ſimple contract debt 
wil ® that it was a good debt whereon to ground a commil= 
uch bn. Ya | = 
erf ;.“ But the debt on which the commiſſion is grounded, 
e's WY" need not have been contradted during the time that the bank- 
(ſui v carried on trade.” | | 
of WY For a debt contracted before a man entered into trade, will Butcher v. 
ed i e a good one, to ſupport a commillion.” — | oP 3 
And therefore that reſolution, that a trader cannot be a = 0 411. 
ico eankrupt for a debt contracted alter he has left off trade, 
tough he afterwards becomes a trader again, ſeems not to 
oven: law, ſince by the caſe of Butcher v. Halo, it is indifferent 
1) ON What time the debt has been contracted. | | 
at ut where a man has quitted trade, he ſhall not be liable to Sir R. Cot- 
ebt e made a bankrupt, on account of his former trading, for ton and al. 
milch ter contracted debts, though for a debt contracted during ee Y 
a la" trading he may, and even though after quitting trade And. Bate- 
e ſells his remaining Rook. ' by man. 


and therefore where a trader was indebted while in trade ! Sid. 411. 
c 100. and then quitted trade, and became indebted to the Meggott v. 
Vos II. ' — 3 lame Mills, 


T7240 v.48 


id 2 323. ſame creditor in ® another 2000. he afterwards paid 1000 ? 
1 L. Kaym. to his creditor, without ſaying upon what account; % Wil + 


287. Ch. Juſt. ſaid that it would be too rigorous not to allow this « 
12 Mod. payment to be appropriated to the 1004. debt contradted 1 
159+ while the debtor was in trade, ſo as to ſuffer him to be ill | 


liable to a commiſſion of bankrupt : but he gave no abſolute 
opinion on it. | 
6. In general, the following have been allowed to be good Wl no 


petitioning creditor's debts, to ſupport the commiſſion. ge 
Per I.. 1. An arbitration bond, for it is a debt at law, and binds be v 
e un parties till ſet aſide for corruption or partiality, and 2 
*'* therefore may well ſupport a commiſſion. | ad 
- 3 2. The petitioning creditor's debt in this caſe amounted z. 
W. 182 to 100l. but it was in notes of the bankrupt bought in at tin Wir 
H ſhillings in the pound, it was held to be a good debt to ſupport I ur, 
the coinmiſſion, though it had been otherwile ia the calc of polle 
a bond. | fraue 

n 3. Where an order was made that a ſolicitor's bill ſnoud : 


Moſeley 25. be referred to a Maſter to be taxed, and that al/ proceeding; at 
| law ſhould in the mean time be flazed, and while the bill wa 

under taxation, the ſolicitor ſued out a commiſſion for 1h 

debt due by his bill ; on a petition to ſuperſede ir, it was held 

to be not a ſufficient reaſon to ſuperſede the commiſſion, fo 

the order for taxation extended only to the bringing of ac 


*p. 324.7 at law and the other ordinary proceedings. roun, 


5 ; ; ; 
| 4. A commiſſion may iſſue again/ one partner for a dining 
-— 4h ” due by the partnerſhip, | ion, | 
1 Atk. 134. ||5. The executor of a bankrupt cannot ſue out a commiſſoſ nee 


YEx parte grounded on a debt due to his teſtator, unleſs the commilho! 
3 againſt his teſtator has been ſuperſeded, for all debts due b 
C2” 7" Dias belong to his affignees. 

4. The Commiſſion is next to be proved, which is done 


fin 
Wit, wl 
0 thei; 


«6 


producing it under the great ſeal, and the petition to t told | 
Chancellor on which it was granted. DIO 
5. The next thing requiſite to be proved in actions by For u 
aſſignees of the bankrupt, is Tra ties , tolc 
| | at Ma 
The Aſſignment. 3 


This is to be done by producing the deed itſelf, and pro 


ing the execution of it by the commiſſioners by the (ul; 25 
ſcribing witneſs. | | : in 
6. The laſt thing to be conſidered under this head is, 3 
Property in the Bankrupt. ld pai, 
This includes every thing of which he is the viſible or f,. 
owner. Every thing of which he has the actual poſſeſſq ue 
or of which he has parted with or loſt the poſſeſſion after ird 
act of bankruptcy committed or in contemplation. py ang 
1. Of things of which he has poſſeſſion, or is the real or vo «d to 
owner. 4 pole. 
1. To prevent a trader from injuring others by derivin The 
credit from an appearance of ſtock or property which 15 . 
i 


0 


his own, it is enacted, by Rat. 21 Jac. 1, c. 19. 4 11. 8 


Tx O f 


« if any * perſon ſhall at the time of his becoming a bank -P. 3286. 
" rupt, in poſſeſſion, by conſent of the true owner, 3 5 
„any goods whereof he is the reputed owner, that the 

„ commiſſioners ſhall have power to ſell the ſame.” | 

Under this ſtatute it has been held, —_ 

i. That it extends to mor/gages or conditional ſales as well Ryall v. 
3 to abſolute ones, ſo that where in this caſe a trader had Rolle. 
mortgaged his goods, ſtock in trade, &c. and the mortga-! —— 1 
ree ſuffered him to remain in poſſeſſion, it was adjudged to * 
de within the ſtatute, and void as againſt creditors. Sf 

2 That it extends to choſes in action, as bonds, profits in 8. O. 
trade, &c. 

. That though the mortgage is t a partner, who thereby s. G. 
in poſſeſſion, yet that the mortgage is void within the ſta- 

ute, if ſuch partner allows the mortgagor to continue in 
poleſſion and appear ſtill as a partner; for the opportunity of 

traud is the ſame, and it is within the miſchief of the Ratute. 


ould WM 2. © But the ſtatute does not extend to aſſignments of 
ai [hips cr cargoes beyond ſea.” LED | 3 
was for where Williams and Wilder being partners, aſſipned Brown v. 


Heathcote. 


t Heathcote, to whom they were indebted, two ſhips toge- "Ak. 160. 


ther with the bills of lading and policies of inſurances on 
he goods on board; Williams and Wilder became bankrupts 
ad the aſſignees brought their bill againſt Heathcote, 
rounding themſelves on the “ Ratute 21 Fac. no poſſeſſion *P. 226 
aving been delivered. But Lord Hardwicke was of opi- 320. 
ion, that the ſtatute extended only to caſes, where the a. 
bynee could 1 ion of the goods aſſigned, but which he 
the 


od: in poſſeſſion o aſſignor and ſo gave him a falſe cre- 

ue Wt, which caſe did not hold here, the ſhips being then abroad 
their voyage. 7 1 

ne b 3. © So neither does the ſtatute extend to caſes of goods 

to i (old by the bankrupt of which he has only the temporary 


poſeſion after the ſale.” | 

for where Marthews the bankrupt, having 500 barrels of Flyn & 

, fold two thirds of it to Flyn and Field, and it was agreed Field in re 

at Marthewws ſhould alſo ſend to them the other third on e | 

$ 0wn account, but that he ſhould be at the expence of . IN 

aye, porterage, and ſhipping, and that he ſhould ge 

(the tar in a warehouſe of bis own, till an opportunity of 

ping it offered, there being none at that time; the tar 

s accordingly lodged in Matthews's warehouſe ; Flyn and 

«2 paid for their part, Matthews became a bankrupt, and 

t tar was taken poſſeſſion of by his aſlignees, but Lord 

@/vicke held this not to be a caſe within the ſtatute. For 

words of the ſtatute are © goods left in the poſſeſſion, 

, and diſpoſition of the bankrupts, which theſe cannot 

$4 to be, being merely temporary and for a particular 

oe. ws | 

{ The ſtatute extends as well to goods entruſted to the Mace v. 

ltrupt by a third perſon, and of which by diſpoſing of Cadell. 

d be is the viſible owner, as to caſes where the bankrypt Cowp. 233. 
3 M 2 | himſelf 
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* P. 3 27. himſelf ' being the original owner, remains in poſſeſſen 
after having ſold them, 7 the miſchief is equal of creating 
a-fiitious credit. Coe 

 _* But in ſuch caſe the bankrupt muſl appear as the owns WM: 
„for if from the nature of his buſineſs the preſumption of 


the goods being his property is excluded, they ſhall not f 
| de liable to his bankruptcy.” 3 7 
L'Apoſtrie Such is the cafe of Goldſmiths and Factors, who do not * 
v. Le Plaiſ- deal on their own ſtock but that of others. As in this caſe ther 
trier. which was trover againſt the aſſignee of one Levi, to whom Mm 
F. W. 318. pefore his bankruptcy the plaintiff had entruſted a parcelo 4 

diamonds to ſell ; on a caſe made, the court of king's bench iv 


- -- were of opinion, that the bankrupt having no more than: 
bare authority to fell for his uſe, that they were not liable tolff 
Laus bankruptcy. - EC 
G80 in the caſe of factors, goods conſigned to the 
ns 3 for ſale are not liable to their bankruptcy.” 
Godfrey v. For if a merchant conſigns goods to a factor, and he be 
3 ge, comes a bankrupt, the goods ſtill remaining in his pefſettion 
3*: 9:1" they ſhall ſtill be deemed the property of the merchant, an 
ble may recover them in this action. | : 
Whitcomb So it the factor had ſold the goods conſigned to him an 
v. Jacob. received the money, and died indebted in debts of an high 


1 Salk. 160. nature, if it could be proved that the money ſo received ha - 
i been inveſted in other goods, theſe ſhall be deemed to f the 
*F. 328. long to the merchant's eſtate, not to the“ factors. but Wi 17 

the money had remained in ſpecie, it had belonged tot 80 


factor's eſtate, and gone to anſwer the debts of an hight 

nature, for the money has no mark to be followed by. 
Per Lord But if the factor had for the merchant's goods taken 1! 
Hardwicke.inſtead of money, the court of common pleas held that ti 
1 Ark. 234-merchant ſhould have the notes, as they could be traced. 

And fo if a factor had fold the goods conſigned to hi 
_ V- and become a bankrppt, the merchant muſt come in as 
Hill. is Creditor under the commiſſion. Though if he had laid 0 
Geo. 2. C. B. the money in other goods for the merchant, the merchant {h; 


(ure t. 
Bull. N. P. have them : ſo if the factor had ſold for payment at a fut ; 


But ti 


43. day, the merchant ſhall have the money. © S MT 
| 5. So that the criterion of what poſſeſſion ſhall ſub e ba. 

„ the goods of others in a tradet's news e his ban. , 

„ ruptcy is the exertion of any act of ownerſhip unconne ha 

„ ed with any circumſtances of doubtful property, or tthe 

« appearing to have ſuch power and right.“ lent a. 

Walker v. Therefore where a bankrupt was left in poſſeſſion of Nee, 1 
Burnell. houſe and goods by his aſſignees, after obtaining his cel. urupt 
Dougl. 303. cate, for the purpoſe of collecting his debts, arid during that ti. . 
traded for himſelf, it was adjudged, that this was not i "oy 

a poſſeſſion as ſhould ſubject them to be taken by the : The 


Ie is nc 


'nees under a ſecond commiilion. 
| King 


1 1 
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2. Theſe are caſes in which the bankrupt is in poſſeſſion * P. 329. 
af goods at the time he becomes a bankrupt, and which are | 
:coverable under the circumſtances now mentioned. Butt 
-oods of which he has not the poſſeſſion, if they have got 
ao the hands of others after an act of bankruptcy com- 
nitted, are in like manner recoverable in this action. . 
For the aſſignment of the bankrupt's property has a rela- Monk . 
ton to the act of bankruptcy and the aflignees ſtand in the Morris, 


not .nkrupt's place from chat time, that is, the property is in ! Vent. 193. 
caſe dem from that time, and they may maintain trover for all | 
nom :cods of the * i of which others have obtained poſſeſ- 

| on from that period. 


Where the aſſignment of the goods is itſelf an act of bank- 

yptcy, and ſo the goods aſſig ned are recoverable in this ac- 

Jon has already been mentioned. Where an act of bank- 

rpicy has been committed, and any perſon obtains poſſeſ- 

on of them afterwards by any means, they are in like man- 

ter recoverable. | „ . | 
As where the bankrupt had been arreſted on the 2d of Coppendale 
iy, and on the 4th was charged in execution: on the 19th v. Bridgen 
{ June a fieri facias iſſued againſt him to the defendant the * Bur. 814- 
heriff, who on the 26th levied the money: on the 5th of | 
fu the commiſſion was taken out on the act of bankruptcy - 
lying in gaol two months, after wiich the ſheriff return- 
ulla bona, and the return was adjudged to be good, for 

j A relation the property was in the ee from ſecond 

{ May. | | 

Mo where the defendants, who were -ſheriffs of London, xp 330. 
ad ſeized the goods of the bankrupt, after an act of bank. Cooper 
diey committed, but before a commiſſion had been ſued Chitty and 
n: but before a ſale, a commiſſion had been ſued out, and Blackiſton, 
g aſſignment made, notwithſtanding which defendants ſold 1 Burg. 20, 
dem; they were held to be liable in trover. 3 ws ck 
Or the action may be maintained againſt the plaintiff Who g. 8. if 

xd out the execution as well as againſt the ſheriff, if he 3 

u be proved a party to the converlion by giving bond to _ 
ure the ſheriff and ſo making the act his W n. 2 $tra, 998. 
but to this there are two exceptions. . | 

. Where an extent iſſued on a flalute and the conuſor be- Audlev v, 


Wl Ro bankrupt after the execution of the extent, but before Halle;, 

; bat Uberate; in trover by the aſſignees againlt the deſendant Ce. yon 

one bad got poſſeſſion under the liberate, the court R 

00 the property was diveſted out of the bankrupt by the 
nd that the goods were therefore not aſlignable. 

* Ke, the extent was of the 21ſt, of Ohler, the at of 

. ruptcy was on the third of November, the liberate was 

ov out on the 6th. and the commiſſion iſſued the Sth. of : 


thme month. 5 „ . ä 
The ſecond exception is in the cafe of the crown, for the i Ak 264 
is not bound by any of the ſtatutes of bankruptcy, he 
Ming named in them, ſo that he is not aflected by the 

| | | relation, 
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relation, but only by the actual afipnment which changes the 
property. | 
EP. 31. As where the bankrupt was indebted to the king, as colleh- 
Praffey v. of the land tax for the precin@ of AlJgate, and the commiſ. 
Dawſon, fioners of the land tax iſſued their warrant and ſcized 5 
z Stra. 978. .fefs after an act of bankruptcy committed, but the goods were 
not taken away till after the aſſignment under the commiſſion}; 
it was held that the goods being in the hands of the crown 
from the time of the ſeizure, were not affected by the ad of i a1 
bankruptcy which preceded it. | | 
Rex v. So,where one Edward Lewis was indebted to the king by 
—— and ond dated the 3d. of March 19 Car. 2. an extent iſſued upon in; 
arker that bond reſted the ſame day with the date of the aflgn4 
Rep. 126. ment under a commiſſion of bankruptcy againſt Lewis cor 
„ when it was held that che extent ſhould be preferred. | 
Stracey v. So where it is enacted by ſtatute 8 Ann. c. ig. That al at 
m „candles and all the materials for making them ſhould bt 
Rer. Fes.“ ſubject to the debts and duties to the crown, and all p- 
ler and At- nalties and forfeitures for the ſame.” Jt was adjudged bene 
torney Ge- that where a candle-maker was in debt for the ſingle duti 
neral v. Se and became a bankrupt, and after the aſſignment was conte: 
Ibid. 8 p victed in the double duties, that this was a lien on the can 
pant 0 dles, utenſils, &c. in the hands of the aſſignees, and migt 
be taken from them under the ſtatute notaith/tanding ih 
aſſignment, for the aſſignees are the repreſentatives oft 
bankrupt; and they are liable to every equity that would ele 
| r | 
*P.4332. * Therefore where an extent iſſues it ſhall always b: vas 
Rex v. f the true day it iſſues, and ſhall not be ante-dated fo as 
Mann. over-reach any meine aſſignments. | 
3 Stra. 729. 3. How far in the caſe of partners the acts of one ſhall Wﬀſ «ler 
— affected by the bankruptcy of the other in the diſpoſal of 
bankrupt effects, vid. Fox v. Hanbury, poſt. 338. yoods | 


1 ſhall now proceed to conſider, | ay 
| | N # | on 

2. TROVER WITH REFERENCE TO IH 
| PERSON. bop 
ET | | ; maine 

Under this head I ſhall conſider, 1ſt. By whom this 
tion may be maintained. 2d. Againſt whom it lies. ploy 
1. By whom Trover may be maintained. ould h 


1. * Poſe ffon alone gives a ſufficient title to maintain 
| « aQtion againſt all perſons, except againſt the owner. 

| Armerie v. As where a perſon finds any thing, this gives him ſuc 
Delamirie, property as will maintain this action againſt any perſon 
Sera. $95- takes it from him, except the rightful owner. 

Baſſetty. So where Sir Thomas Palmer ſeiſed of a wood, ſold 
Maynard, cords of the timber of it to one Cornford and his aſſgt 
— Eliz. be taken by the aſfignnent of Sir Thomas Palmer, and a 


* 
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taſſigned his right to the plaintiff, Sir Thomas afterward ſold P. 333. 

4000 cord of timber of the ſame wood to the defendant, to . 

he taken at defendant's election. The 600 cord of wood was 

marked out by Sir Thomas to the plaintiff, who cut it, and 

| defendant took it away, on which the plaintiff brought tro- 

rerand recovered, for though defendant had a right to 4000 

cord of wood to be taken in any part of the wood, yet plaintiff 

having cut and got poſſeſſion of the wood had thereby a good 

and ſufficient title. 8 1 | | Fen 
do where plaintiff claiming a right of common had cut ſeſſup and | 

fix load of ruſhes which grew thereon, and defendant deny- Al. p | 

ing plaintiff's right had taken and carried them away, plain- 3 Wilſ. 332. 

if recovered in trover for them; for though the right of | 

common might be doubtful, yet having by poſſeſſion obtain- | 

ed a ſpecies of property in them, he could well maintain an 

action againſt a ſtranger. 1 N | 

gut poſſeſſion is not neceſſary to maintain this action.“ 


14 by 

| pe For where in ejectment for a mine, it was offered in evi- Lord 

aged bence in proof of poſſeſſion, that the leſſor of the plaintiff Cullen's 
hd had a verdi& in trover for a parcel of lead dug out of Caſe, Mich. 


the mine, it was held not to be ſufficient proof of poſſeſſion, Bull N P. 
a5 278 might „ without poſſeſſion. 33. 

For a right of poſſeffion is ſufficient.” | | 
As where Py wales red to the plaintiff and defendant *P 334. 
04. and it was agreed between them that defendant ſhould  CHermny: 
deliver goods to the plaintiff in ſatisfaction of A. s debt, de- pip. 68. 
endant did not do fo, but converted them to his own uſe. 
* was held that plaintiff might maintain trover, though be 

nder had had po ſſeſſion of the goods. \ | b 

2.“ But to ſupport this action, property in the plaintiff is 

eſſentially neceſſary.” 

for where the plaintiff ordered a tradeſman to ſend him Colfton v. 
pods by an hoyman, and the tradeſman ſent the goods by Woolſton, 

i porter to the houſe where the hoyman reſided when in Trin. 3 

"mn, but he not being there, the porter left the goods with per Holt at 

e landlord of the houſe and the goods were loſt; it was G. Hall, 

ed that plaintiff could not have trover for the goods, for Bull. N. P. 

it properly newer veſted in him for want of delivery. but ſtill 35. | 
nained in the tradeſman : though it had been otherwiſe, 

«the delivery been to the ſervant of the hoyman or one 

tployed by him to receive goods, for a delivery to them 

vuld have veſted the property in the plaintiff. Ante wol. 1, 


tain WW. 11. | | e 

er.” do where plaintiff had exchanged an horſe with defen- Power v. 
im (vat and given poſſeſſion of it, it was held that though the Wells, 
erſon change might have been unfair in the warranty, yet that CowP- 819. 


mer would not lie for it, for the property was gone out of the Rep. 
uf by the exchange. | = 
| 0 
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*P. 338. * So where goods avere condemned in the exchequer and pro. 
Ekins v. Claimed as forfeited, it was adjudged, that he property wy; s 
Smith, thereby ſo altered that neither treipaſs nor trover would lie | 
— Th. againſt the perſon who had ſeized them. a 
aym-336- 3. „ But an abſolute property is not neceſſary, as 2 
„ perſon having a /pecial froperly may maintain the ac. b. 
tion.“ | 
Wilbraham As where the goods are ſeized by the ſheriff under a fi {a 
v. Snow, the ſheriff may maintain this action againk any perſon tor th 
I Lev. 282.taking and converting them to his own ule. | pe 
1 Mod. 31. 80 4 carrier may maintain trover for goods entruſted toil th 
him to carry, which have been taken out of his pofſel: 
ſion. | | 
Pr. Powell So if an houſe let for years be blown down, lelſee may have 
Midl. Cire. trover for the timber though the property be in the reverfuner 
1 So the lord of a manor who ſeizes an eſtray or wreck 
33. Foo he ra 0 auer W Sei an ejiray or ma 
before the year and day expired, have trover for it againk a 


ee! ſtranger, ior he has a poſſeſſion that may become a prc hul 
caſe, Salk. perty. me” 2 8 7 Hol 
-MSS. Bull. 14. It was formerly the opinion that execu/ors could no I 

N. P. 33. maintain this action (Sawil, 133) but it is now ſettled tha 

Elizabeth they may have this action for a conver ſion of goods in the lif 
Counteſs of 1/712 of 1heir teftators, by the equity of ſtatute 4 Ed. 3. . 
Rutland v. well as for a converſion in their own times, "a 
—— ir Under this head it has been relolved, "4 let 
Rutland $1. That if the wife is executrix, the huſband may join i, 
Cro. Eliz. the action. For the poſſeſſion of the wife, as executriz, fa 
377- the poſſeſſion of the huſband, and the damages recover 4 
P. 336. may concern them both. a ler f 
STremling 2. If the huſband deviſes away jewels or ſuch things aiſ* : 
v. Clutter- are paraphernalia to the wife, ſhe cannot hold them, b broug 
5 Stylethey are recoverable by the huſband's executor from he 5 b. 
f orit 


But if the huſband dies inteſtate or by will does not diſpoſe 4 
{Lord Haſ- he jexvels, &c. the ſhall have them. : . 
ng oo 5. An adminiſirator may maintain this action for the takin 
Douglas, Of the goods of the inteltate by one 9 the letters of ad 
Cro. Car, miniſtration granted. For the letters of adminiſtration relat 


343-2Vern.to the death of the inteſtate. 


vas n. 
Hul re 
lore w 


wy; So he may for a taking in the life-time of the teft 80 v 
Long v. Tor. Ih Seas SE x o rece 
Hebb Under this head it has been decided. PEST: ore gi 
a4 lun? 1. That an executor % ſon tort is liable to this action Wiitery 
Style 341. the ſuit of the adminiſtrator. | un th 

And though in ſuch action, it appeared that the goods eff 


1 Stra. Fo. hieh che action was brought, had been taken in executt 
FAnon. upon a judgment obtained againſt the defendant as ezecdit 
1 Vent. «ge ſon tort by a creditor of the intellate, yet it was held tobe! 


349- diſcharge, for men ſhould be diſcouraged from meddling 1 
| | | | intefl 


1 
.F 


r = N 1 
areſate eſtates. Though this *had been a good diſcharge *P, 339 


ro- 5 . a 
bs ;oainſt another creditor who ſued him in the ſame right. Rs 
dhe 2. If an adminiſtration has been granted to any perſon, Wilſon v. 


and the adminiſtration is afterwards repealed, and admini- Packman, . 
as 2 (ation granted to another, the firſt adminiſtrator thall not oY 396. 
e a0. be liable in this action for the goods which he diſpoſed of, 49. 8. Iz. 
| but all diſpofitions by him made ſnall be valid. | £X 
f. fa. 3. It was held by two juſtices in this caſe againſt Holt, Whitehaty 
n br that where a perſon before adminiſtration granted to him, v. Squire. 
permitted a perſon to take the goods of the inteſtate, that _ 295. 
d to this aſſent ſhould bar him in an action of troyey for theſe 3. *. 


oſſel· goods broug ht after adminiſtration granted. . _ i 
6. Baron and feme may join in this action, for goods Blackborn 

hae which were the property of the wife before marriage, and et Ux. v. 
fone WW rvhich goods came to the hands of the defendant before mar- A ee 5 
| may] rage, though they have been converted after, for though! Vent. ace. 
ink the converſion is the ground of the action, and therefore the pres I 
pro hulband may ſue alone, yet the inception of the cauſe of ac- 

tion was in the wife, by the trover before marriage, 
d no | ſhall now conſider. p< 
. aint whom this action may be maintained. 


1. The owner of goods may maintain trover for them 
" 2rainſt any perſon into whoſe. hands they may have fal- 
len, though the perſon in whoſe poſſeſſion. they are found Fo 
„may have honeſtiy obtained it, provided it was not P. 338. 
ſale in market evert or by other fair transfer.” Es. 
As where the plaintiff left jewels ſealed up with his ban- Hartop v. 
ker for ſaſe cuſtody only, and the banker broke open the, Hoare. 
{al and pawned the jewels to the defendant, the plaintiff : 3 
brought trover for them, when it was adjudged. 1. Thats, C. wy 
the banker being a mere bailee for ſafe cuſtody, had no au- 
ori) to open the bag, and by ſo doing was a treſpaſſer. 
zd. That the defendant could obtain no property in the 


takinerels, except by a ſale in market overt. zd. That pawning * 
„s no fale in market overt, and therefore that the property 
relatiWJill remained in the owner (the plaintiff) who might there- 


lore well maintain this action to recover them. | 

do where the plaintiff gave lottery tickets to a goldſmith Ford v. 

v receive the money for him, and the goldſmith having be- Hopkins. 
ore given to the defendant a note to deliver to him ſo many Sacks 223 
Mery tickets, delivered to him the tickets he had received | 
om the plaintiff: It was adjudged that this was not ſuch a 


ods M unsfer as changed the property, but that the plaintiiF 

cutiq gt maintain trover for them. 5 - 5 

ecut bo where in trover for a horſe: it appeared that he had Gibbs Caſe. 
o be n liolen from the plaintiff by one P. who had fold him to Leon. 158, 
gi defendant under the name of Lyſter, in market overt, 

nella the aſſumed name of Ly/ter was entered in the toll-book. 


vas adjudged by the court, that this ſale being by a. falſe 
ne, was not ſuch a ſale as ſhould alter the property. - | 
| ö | Las zut 
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1p. _ % But where there has been @ fair and regular trans 
359%, the thing in queſtion, this action will not lie.” 4 
Anon. As where a bank bill payable to A. or bearer, was loft þ 
1 Salk. 126. J. and found by a ſtranger who transferred it to the defer 
dant. It was held, that though A. might have troves 
_ againſt the ſtranger, yet that it would not lie againſt the 
defendant, who by the fair courſe of trade had obtained 3 
property in it. Vide Miller v. Race. 1 vol. 35. 
2. An actual converſion to the party's own uſe, is not ne- 
4 ceſſary to maintain this action, where the taking bas jen 
« tortious.” | | 
Tinkler v. As in the caſe of goods ſeized by cuſtom-houſe officer; which 
_— are not liable to duties, as the wearing apparel and neceſſarits 
ace pf paſſengers on board ſhips ; for theſe trover will lie againſt 
8. the cuſtom-houſe officers who may have ſeized them, though 
Chapman v the goods are lodged in his majeſty's flores and condemned a; 
Jamb. Fforfeited to the revenue, and ſo are not converted 70 the uſe of 
2 Stra. 943.75 defendant, the officer. h: 
However actions for injuries of this nature are more uſu- it 
ally brought as actions of treſpaſs, and have been already Wl 
treated of in chapter the ſeventh. But it may be proper to or 
; add here to the caſes there given. 
Smith v. 1. That no cuſtom-houſe officer has a right to ſeize con. WM no 
* — traband goods on board a ſbip in port, or before the goods ar: . 
'*57*Janded and expoſed to ſale. | 
*P.340. 2. And by ſtatute 19 Ges 2. c. 34. F 16. It is enadted, 
« that if the judge certifies on the record, that there was WW fac 
* probable cauſe for ſuch ſeizure, that in that caſe beſide che in 
« plaintiff's ſhip and goods ſo ſeized or the value of them, hin 


he ſhall not be entitled to above two-pence damages, and tha 

« no coſts,” | had 

Under which ſtatute it has been held. | the 

Sullivan v. 1. That this certificate may be given at any time aſter 2 
Montague, the trial. 2d. That if a ſentence which was in favour of the b 
Doug los. captor, is afterwards reverſed in a ſuperior court, and then * i: 
the owner brings this action agaialt the captor, a certificate ll . 

from the judge of the ſuperior court of appeal is good within * te 

the ſtatute. A 

*« But where the taking bas not been tortious, there mult be ploy 

« ſome evidence of a conver/ion.” Way: 

Roſs y. As where trover was brought againſt a wharfinger toll um 

Johnſon whom certain goods of the plaintiff had been delivered, anQ the |: 

— Daw- which he had not delivered to the owner. It was held tna be 0 
5 Burr. for goods ſtolen or loſt out of the wharfinger's poſſeſion i and 

7825. this action would not lie ; for to maintain trover an injufi the { 

ous converſion ought to be proved, and that a bare non du But . 


very, was not ſufficient, as this might have been a mere om / 
| fin, for which the remedy ſhould be an action on tbe caſe, uc 
trover, which ſuppoſes an actual wrong. 
3. It is not neceſſary to ſupport this action that the one 
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er ſhould be abſolutely deprived ®of his goods, by the con- * P. 34 x, 
« verſion of him who has had poſſeſſion of them, for dama- 
ges are recoverable in this action for any partial converſion 
« or uſer of the goods of another, by the owner after he has 
« recovered poſſeſſion of them.” | | 8 

As where a carrier took part of the liquor out of a veſ- Richardſon 
ſel which he was employed to carry and filled it up with wa- v-Atkinſon. 
ter, it was adjudged to be a converſion of the whole, and — 
the plaintiff recovered accordingly. | 

So if a man takes my horſe and rides him, and afterwards Per 
delivers him to me, yet I may maintain trover againſt him, — — ö 
for the riding is a converſion, and the re- delivery will only , Day.” 
zo in mitigation of damages. | | 

4. Wherever the law has given à lien upon any goods 
or other things of value, there the retaining of them ſhall 
not ſubje& the perſon to an action of trover. 

1. This doctrine in favour of liens the courts of late years Per Lord 
have much leaned to, for the convenience of trade, allowing Mansfield, 
it, firſt, where there is an expreſs contract to that efect. and 4 Burr. 
ſecondly, where it is implied either from the uſage of the trade, ***** 
or the manner of dealing between the parties. . | 

As iſt. A factor has a lien upon goods conſigned to him Krutzer 
not merely for what is due for thoſe goods, but for the Ba- v. Wilcox, 
lance of a general account, and for which he may retain them. Gu. 936 
So he has a lien on the money in the hands of the buyer. 5 

And though in this caſe, goods had been conſigned to a * P. 34 2. 
factor by a trader, and the factor knew that the trader was Foxcraft v. 
in inſolvent circumſtances, but he nevertheleſs advanced Devonſhire 
him money on the credit of the goods. It was adjudged, * 1 ag 
that he was intitled to a lien againſt them, for the money he 2 We: 
had advanced, and ſhould hold them againſt the aſſignees of *' ä 
the eonſignor. , | 

2. © In the caſe of manufacturers, the lien which they 
have againſt the goods entruſted to them to manufacture, 
is not a general one, but confined fo the work done to the » 

" gods themſelyer, unleſs expreſs uſage of the trade is proved 
to the contrary.” | | | 5 | 

As where the bankrupt was a flour factor, and had em - Ex parte 
ployed the petitioner who was a miller, and he having al- Ockenden. 
ways a large quantity of corn in his hands, and a great! Atk. 235. 
number of ſacks, had, relying on theſe as a ſecurity, truſted 
tie bankrupt very largely, and when he became bankrupt, 
ke owed to the petitioner 286l. for grinding done before, 
and 151. for grinding corn then in hands, which corn and 
the ſacks the petitioner inſiſted upon holding for his debt. 
But Lord Hardwicke held, that as the petitioner had ſhewn 


no general cuſtom for a lien, that it only depended on the 
bailment, proceeding from a delivery of goods for a parti- 


ular purpoſe, which could not be extended beyond the 
work done to the goods themſelves. | 


So that a manufacturer who takes in goods ſor a particu- . 
. | Lar Burr. 2214. 
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* P. 3 43. lar purpoſe (as to dye them) has a *lien on them, for the 
wor done to the gos ds themſelyes, but cannot retain them fer 
any other demand againſt the owner of the goods, was held by 
the court of King's bench in this caſe. | | 
«+ But the «/age of trade, will create a general lien.“ 
Ex parte As where it was proved to be the uſage for packers 10 lend 


Deeze. money to clothiers, and the clothes left to be packed, were 
DO 237 conſidered as a pledge, not only for the packing, but for the 
Downman Joan of the money likewiſe, and here the bankrupt who was a 
v. Mathews, clothier, borrowed money on a note of hand from the peti- i 
Pre. Chanc. tioner who was a packer, but at a time when he had no deal- t 
yr ings with him, and the bankrupt having afterwards ſent him c 
F. cloth to pack; it was held, that he might retain the cloth, 
for the debt, as well as for the price of packing. * 
3. In the caſe of pawns. The pawning from the na- Al 
<* ture of the tranſaction creates of itſelf a lien. to 
Demain- And where a teſtator had borrowed a ſum of money upon an 
bray v. jewels, and afterwards borrowed three other ſeveral ſums, fi 
Metcalf. for each of which he gave his note, without taking any notice | 
rec. of the jewels: It was determined that the borrower's exccu- n 


Chanc-4'9- tors ſhould not redeem the money without paying the mo- iz 


2 Vern.691. 
8. C. 25 ney due on the notes. For it muſt be preſumed, that the his 
quot. 1 Atk. pawnee truſted to the pledge he had in his hands, by the val 
= int money being lent ſubſequently to the pawning, which ex- 6 


P. 344-cluded the preſumption of *any ruſt to the perſon: But ii 
the loan had been prior to the pawning, there had been no 


hen. | | | « þ 
«+ But though the act of pawning creates a lien in favour Wl © 
« of the pawnee, yet it cannot give him a greater intereſt 5 


zijn the thing pawned, than the pawner himſelf had.“ 
Hoare v. Therefore where a tenant for life of plate, pawned it to a Un 
Farker. pawnbroker and died. It was adjudged, that though the 
2 TermRep. nawnbroker had no notice of the pawnee's property, that he 
376. could have no lien on the plate as againſt him in remainder. 
Ex parte 4. If a perſon in England repairs a ſbip, he has no lien 


Shank. againſt the body of the ſhip, for the repairs done to her; Tt 
1 Atk.234-though for repairs done beyond ſea, the maſter may bypoibe- ure 

cate the ſhip herſelf. | for e 
Wilkins v. So neither has the maſter any lien on the ſhip for any mo- plan 
Carmi- ney expended by him in repairs on her in England, or tor he d 
eee, money due for his own wages, for ſuch contraQs are en- n 
Doug! 97. tirely perſonal. | | | 0 
Robinſon v. 5. An innkeeper hath by law a right to detain an horſe left de h 
Walter. with him till he is paid for his keeping. For as he is b t 
4 COST: fav compellable to receive a gueſt and his horſe, ſo he ſhall i” fee 
Rep. 449- have this remedy. And money in this caſe the horſe had 80 
| been brought to the inn by a ſtranger, without the owners "has 

knowledge, and was afterwards claimed by the owner, n 


yet it was held, that the innkeeper might eee, 
| | | ep 


| TT N U NMͤ 
8 keep the horſe till paid; for ſo by pretended ignorance P. 34 5. 
hat his horſe was ſent to an inn, might the owner defraud 7 
the innkeeper, by getting his keeping for nothing. 6 
So that to give this right of retainer it is not 
nd Lveceſfary that the owner Should be a gue/?, for merely leaving 


thereſore York . 
Grindſtone, 
Salk. 388. 


ere his horſe at an inn gives this right of retainer till paid for 
the dis keeping to the innkeeper. „55 TIT 
T But this power of retaining is only while the horſe remains Jones v. 
eti- in the innkeeper's poſſeſſion, for if he ſuffers the horſe to be Pearle, 
ale taken away, and the horſe is brought again to his inn, he hong 557 
; * | | 8 Warbrook 
lim cannot retain him for the former demand. 30 „ Grin 
th, + $0 the innkeeper cannot ſell the horſe except in London, à Brownl. 
where by the cuſtom he may ſell the horſe for his keeping 3284. | 
las and therefore in this caſe where a carrier had been in debt PEAS, 
o an innkeeper at G/aſtenbury for the keeping of his horſes, cate. _ 
pon nd he ſeized and ſold three of the carrier's horles, the car- 
ms, tier recovered in this action. | | 
tice So by the cuſtoms of London and Exeter, if an horſe at Moſs v. 
Jak in inn eats out the price of his head, the innkeeper may Fownſend, 
mo- have a reaſonable appraiſement of his value made by four of Nia To 
the bis neighbours, and take him as his own according to that 
the rauation, for his debt. | . | ; 
el 6. So a carrier may detain goods entruſted to him to carry Skinner v. 
at if il he is paid for their carriage. e Upſhaw, 
n no * 7. © An attorney has a lien againſt the papers, Ec. of ror - 
his client, and may retain them till paid his bill ot xp ob | 
" coſts.”? Ss TI of P. 346. 
your . | 
welt But where a clerk in court advanced money to a ſolicitor Grey v. 
o carry on a Cauſe, it was adjudged, That he could not de- Cockerell. 
to a in the client's papers as a pledge for the money advanced * n 


the by him to the ſolicitor, but ſhould have recourſe to the ſoli- 
it be cor himſelf, 5 


er. * But this right of lien being admitted for the benefit of 

lien “trade, it ſhall be confined in its operation 70 that only.” | | 
hed Therefore where the owner of five cows put them to paſ- Chapman v. 
othe- ure with defendant, and agreed to pay him 124. per week Allen, 


Cro. Car. 


for each cow, and afterwards the owner ſold them to the we” 
12 


mo- antiff, it was adjudged, that defendant could not juſtify 
r tor de detaining them for their keeping, but was put to his ac- 
en- en againſt the firſt owner. | „ | 
So if an horſe be diſtrained to compel an appearance in Linton v. 
e left Ie hundred court, after an appearance, the perſon who Cook, 
is by o the horſe cannot juſtify the detaining him till paid fir = OE 
tall li keeping. | Ee 8 2s | Bull. N. P. 
80 where A. purchaſed an intereſt in a leaſe, and the * 
ings were left in the hands of an attorney to draw an 1 Lord 
Mgnment, which he did, and it was executed. It was Raym. 738. 


yner, 
ding . he could not reſuſe to deliver it up to 4. till paid 
keep Wl it. e = OD 


80 


— 


*Þ 347. * So where the defendant paid the duty at the cuſtom- 
Stone v. houſe for a parcel of goods, the property of the plaintif, 
| Lingwood, which had come home in the ſame ſhip with others of the 


Hedges have trover againſt his companion, for the poſſeſſion of one 


elem} 5 cut and converted to his own uſe trees which had beet 
Bull. N. P. growing on the land, it was held that the other might hav 


* 0 :V 2 


1 Stra. 651. defendant's, it was held that he ſhould not retain the goods 
till paid what he had advanced for the duty, for he might 
have his action for the money. | 

Binſtead v. So where in trover for a dog, the defendant juſtified the 

3 detaining him, on the ground that the dog had ſtrayed ca- 

Rep. 111). ſually to his houſe, where he had kept him 20 weeks, and 

demanded the expence of his keeping, on a caſe made, whe- 

ther the refuſal amounted to a converſion, the defendant's 

counſel declined to argue it, fo the paſea was ordered to the 
plaintiff, | | 1 

—.— And in general, no perſon can in any caſe retain where 

urrant, 5 | 

Trin. as there is a ſpecial agreement to pay, for then the other party 

Geo. 2. is perſonally liable. 3 

Bull. N. P. + 5. Trover will lie againſt the maſter ſor goods which 

7 1y, were delivered to the ſervant. | 

ammond, I But in ſuch caſe, it is not ſufficient that the goods were 
1 Stra. cog delivered to the ſervant, unleſs it appears that the goods cane 
Jones v. f the hands of the maſter, or unleſs the ſervant was uſual 
lart, employed by the maſter to receive the goods in the way of ile 
Salk. 441. maſter's trade: As in this caſe, which was of a pawn deli- 


or 738, vered to a pawnbroker's ſervant, and which being loſt, the 
8. C. pawner recovered ia trover againſt the maſter. 


Perkins v. $0 trover will lie againſt the ſervant himſelf for diſpoſing 

Smith, of the goods of another perſon ® though to his maſter's uſe, 

3 328. and that whether he has authority from his maſter to do ſo 
P. 348. or not. 


Brown v. 6. One tenant in common, jointtenant er parcener cannot 


2 — 585 is the poſſeſſion of all. 


& Holliday $ Therefore where the plaintiff was a member of an ami 

v. Camſell, cable ſociety, and kept the box containing the ſubſcription, 

Eaſt. 27 Which defendant who was alſo a member took away, it wa 

* held that they were tenants in common of the box, and ſc 
Rep. 658. that one could not maintain trover againſt the other. 

« But this is only in caſes where the property is equa}, 0 

| 4 that the poſſeſſion of the one is the poſſeſſion of the other. 

Weſt v. For where there were two tenants in common of lands 

Paſmore, the one in fee, the other for years, and the tenant for yea! 


35. trover for them, for they belonged en!irely ro the inheritance. 
Co. Littl. So if one tenant in common defirozs the thing held 
% common, the other may have trover againſt him for it 
« for that is a fetal converſion to his own uſe of what! 
| „had only a part.” | | | 

Parnardiſ- As where one part owner of a ſhip took her and ſent he 


v. Ch ? Indi 
00 K on a voyage to the II et Indies, where the was loſt, E 


Smith, 


200. à. 


TE N 


other owners bringing “ an action for it, Lord King left itHik1Geo-r. 
977 to the jury, whether, they being tenants in common of the Bull. N : . 
he ſhip, this was not a deſtruction by the defendant, and the 25 - 
ods jury found accordingly. | | 1 349. 
gli W ut otherwiſe, in the caſe of partners in trade, each has a Fox v. Han- 
power ſingly to diſpoſe of the whole partnerſhip effects, and bury, 
the eren if one of the partners becomes 2 bankrupt, yet every -OWP. #5». 
ca. lia cf the ſolvent partner without knowledge of the act of | 
and bankruptcy, as in making conſignments or ſales of goods, 
"Wi fc if done bona fide and without fraud is good, ſo that the 
in's Wl zfignees of the bankrupt partners cannot recover by this 
the ( dion the goods ſo diſpoſed of by the other, neither if the 
ſolvent partner afterwards fails, can the aſſignees under the 
here joint commiſſion againſt both, maintain trover againſt the 
arty fer vendee or conlignee of the partnerſhip effects. | 
1. Trover will not lie againſt executors or adminiſtrators, Hambly v. 
„lich br a trover and converſion of goods by their teſtators or Trott, 
nteſtates ; for it is founded on a tort, and actions founded /. 375. 
were Nea torts by the teſtator or inteſtate cannot lie againſt execu- | 
cane Wl tors or adminiſtrators. | - bo tet milg 


ſuall 8, Trover will lie againſt baron and feme, whenever the Marſh's 

of ie WWſconverſion has been by the wife before coverture or by ber- 

del- elf after covercure, for it being a tort by her, ſhe ſhall r 

„ the boined with her hufband in the action. N Draper v. 
ATR Fulkes, 

is OF THE PLEADINGS AND EVIDENCE Yes. 165 

's uſe, IN THIS ACTION. „ 


Jones, 143. 


00 e frft of the PLEADINGS on the Furt of tbe P. 350. 
annot PLAINTIFF. „ 
f one 1. In trover the conver/ion is the gift of the action, and the 1 Dan v. 


manner in which the goods come to the defendant's hands is Abr. 23. 
u inducement ; the plaintiff may therefore declare upon Nu . 
f devenerunt ad manus generally, or ſpecially per inventionem, 33 

(ven though in fact the defendant came to them by deli- 

en,) or that the defendant fraudulently obtained them, 

by winning them at cards from the plaintiff's wife) 

nd this being inducement need not be proved: but it is 

ificient to prove property in the plaintiff, the poſſeſſion of 

ud converſion by the defendant. | 

2. It was formerly uſual to tie up the plaintiff to great Bottomley 
ncneſs in ſpecifying in the declaration the nature, quality v-Harviſon, 
nd quantity of the goods, for which the action is brought, 1825 


ritance. ed numberleſs cates in the old books of arreſts of judgment 
held over turn upon that objection. But greater latitude is 
for it Wn allowed; as a declaration, for one parcel of packeloth, 
w hat M tbout ſetting out the exact quantity, has been held to be 


bod: fo for fifty pieces of ſquare timber, | | 
Therefore in trover for a debenture againſt defendant, in Per Holt at 


loſe poſſeſſion it was, plaintiff need not ſet out the number ©: Hall, 
h nor in trover for a bond need he ſet out the date, for gull. N. p. 


2 : 


. 1 Brownl.8.,, converſion, and for want of alledging it, judgment wa 


Clayt. 131. the proof of a ſale in another place in market overt vill not 


Godwin v. the goods, aliter in detinue, where the goods themſelves are 


. $ 8. In trover by an adniniſtrator, he may declare genꝗ 1: 


P. 251, being * out of poſſeſſion he may not know the exact number 
Wilſon v. or date: but if he does in his declaration ſet out the number 
Chambers, or date, he muſt prove it exactly as laid and the ſum to a 
Cro. Car. farthing, or he ſhall be non-ſuited. _ We, 
263, 3. The declaration in trover ſhould ſtate the time of the 
ese in this caſe arreſted.“ 6 | 
Teſmond v. But where the plaintiff in his declaration under a ei, laid 
Johnſon, the converſion on à day before the trower, and this was al. 
Gro. Jac. Jedged in arreſt of judgment, the court held neverthelet, 
428. that the poſtea convertit was ſufficient, and the /cil. being in- 
conſiſtent to be void. e 5 BET 
Hubbard's 4. So the declaration ſhould ſtate a place where the con- 
_— Els verſion was made, or the declaration will be ill in ſubſtance, 
28 for want of a venue. ö 5 
Goldſ. 34. But the want of a place is aided if defendant pleads 2 
; ſpecial plea, as a ſale in market overt, «ws. at S. in Com. Not, 


89 
Anon. For then a venue is laid in the plea + but where the plea is fo, 


= ſupport the declaration. 1 85 1 
e Hut though a time and place of converſion mult be allede- 


Hed . | 
5 ed in the declaration, yet the action being tranſitory, the con- 
1Reſ. verſion may be laid here and proved in Ireland. | 
*P. 382. 5. The declaration in trover need not alledge the values 


Harwood, to be recovered or the value of them. 
2 Roll Rep. f 6. In trover by baron and feme, it is bad to declare that 


Ux. v. 
Aubin, the poſſeſſion of the wife is the poſſeſſion of the huſband id, 


Salk. 114. and ſo is the property, the converſion therefore cannot bt þ 

to the damage of the wife, but of the huſband only. only 
Berry v. So for the ſame reaſons, in trover againſt baron and fem ua 
„ the converſion mult be laid to the uſe, of the huſband and n 
661. " - to her or their uſe. 84 | "UT, 
+ Eliz. + 7. In declaring in this action by an executor, the dech 4. 
Counteſs of ration ſhould Rate the time of the converſion, whether be an 
Rutland, v. his wn time or in that of his teſtator. | Or nc 


_ #74 6 t So, as an executor is poſſeſſed of his teſtator's good be de 
land, ut de bonis propriis, he may declare for them in that manner 
Cro. Eliz. and yet that the converſion of them was in retardatione 


377: 2 Relep ocutionjs teſtamenti. 


Godſkirt, ha 5 f ; 
Cro. Eliz. rally that adminiſtration was granted to him by A. B. ofhic As 
68. of the bithop of — „without ſaying that he was obs in 
8 TOs v. nary of the place, or had the right of granting adwigitr G 
mith, . | | : | | C. 
2 tions. | | By theſes 
ro. Eliz. 2 1 

= T + So an adminiſtrator may declare that he was poſſeſq *« 

"of 


+ Hudſon v. of divers goods and chattels as of “ his own proper 80, 
tudſon, and though they were the teſtator's in fact, yet the dec ver 
Latch. 214. ration is good. h 


P. 333. 


T R O V 1 > 


In trover by an adminiſtrator for rum talen and converted Croſier ve 


nber ; a N | 
in the life-time of the inteſtate ; upon evidence it appeared, 28157, 
” hat the rum had been taken in the teſtator's life-time, bur? Sera. 600 


.mucried after his death ; and this evidence was held to 
- +. mantain the declaration, for the time of uſing the rum lay 
in the breaſt of the defendant, who ought to have diſcloſed 
i: by his plea, and the taking in the inteſtate's life-time, and 
lad keeping it till his death was ſufficient to maintain the decla- 
is al. — e 5 

elels, 


Was 


g .. Ohe EVIDENCE on the Fart of the PLAIN- 
con- IIFF. 8 8 : 
ance, . 5 3 | 

1.“ As this action equally lies where the taking has been 
ads a © tr tious, or where the defendant has lawfully obtained poſ- 
ett. ſeſfen of the plaintiff's goods and afterwards converted them ; 
is % © what ſhall be evidence of a converſion, ſeems in theſe two 


6 caſes - be different.” g | 
For where an afual taking of the goods in queſtion is given gruen 
in evidence, that is CA Sis fleeing x4 Hind and 1 _ 
refuſal, for it is an actual converſion : but when defendant Sid. 264. 
comes to the goods by finding, delivery, or bailment for ex- Beckwith 
ample, there an actual demand and refuſal muſt be ſhewn in , 1». 
or to e a bee unleſs an actual converſion * 113. 
can be proved, * in which caſe it is not neceſl; OVeA#P 384. 
me? 4 t neceſſary to prove a * p. 354. 
For a demand and refuſal in ſuch caſe is ſufficient evi - Eaſon v. 
dexce of a converſion. ; Newman, 
fBut it is not of itſelf a converſion, for if the jury find Cre. Bil. 
only a ſpecial verdict, viz. that there was a demand and re- 3 
ſulal, and the court cannot adjudge it a converſion. 1423. 
For a refuſal on demand may be juſtifiable and lawful 
under particular circumſtances.” Kg | 
As if a perſon finds my goods, and I demand them, and Per Coke, 
le anſwers, that he knows not whether I am the true owner 3 | 
er not, and therefore refuſes to deliver them, this is not to Bulſt. 313. 
1 a converſion to his own uſe, as he keeps them for | 
” owner. . 
3 So where the perſon has a lien in the caſes before men- 
' tioned, he may lawfully refuſe to deliver the things when 
WM {-manded, till ſatisfied to the amount of his lien.” | 
3, oficial As if an innkeeper refuſes to deliver an horſe ſtanding at ashow. 161. 
vas odds inn till paid for his keeping. + | 
Ur a carrier to deliver goods till paid for the carriage; 2 Lord 
ideſe refuſals being lawful, cannot amount te a converſion. Nm. 75% 


ill not 


illedg- 
e con- 


value of 
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um, 10 
uſband 
inot vg 


4: fem 


and 10 


e decla 
ther | 


; good: 
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dal ione 


But a demand and refuſal is only preſumptive evidence 
f goo of a Fj for if it appears that there has been no con- 
4 | 


verſion in fact, this action will not lie.” 


1198 | As 


n 1 


*P. 365. As in trover againſt a carrier for goods, which appear 5% 
Anon have been either left or flolen, in ſuch cafe denial is no evidence 
Salk. 655. to ſupport the converſion neceſſary in this action, ſince the 
Ld. Raym. contrary is proved, though the carrier would be liable under 
75% the cuſtom of the realm, but if this did not appear, or if 
2827. the carrier had the goods in his cuſtody when demanded, it 
had been good evidence of a converſion. Vide Refs v. Jubn- 
| 2Mod 245. So if deſendant had cut down plaintiff's trees and leſt 
them on the ground, this con!d not ſupport a converſion, 
| ſince it is plain that they were left in the plaintiff's poſſeſſion. 
| Rookebys 2. A demand of ſatisfaction for goods taken and a refuſal, | 


caſe, was in this caſe adjudged to be ſufficient evidence of a con- | 
Clayt. 122. 8 though there was no demand of the goods them- 
ſelves. 
„ 3. If the plaintiff proves the goods to have been in his 
-— e it is rind facie evidence of property, but the ' 


Salk. 290. defendant may prove them to be the goods of J. S. who 
died inteſtate, and that letters of adminiſtration have been | 
granted to him: but ſuch evidence wilt not be coneluſve WW /* 
againſt the plaintiff, for he may ſhew, that he was married Bil " 
to J. S. and ſo entitled. | 2 | 
4 Inſt. 154. 4. In trover by a ſtranger for goods talen at fea, he mult Wil ” 
ſhew in order to ſupport this action, beſides a property in Wil © 
bimſelſ, firſt that his ſovereign was in amity with the king 
FP. 356. o et ; ſecondly, that his ſovereign was in amity *with 
5 the ſovereign of 8 ſor if there was a war between 
them, then the capture would be legal. | 
5. As to the evidence in actions under commiſſions 0 


bankrupt, it has been. decided : Eq. > 1 

Ewens v. I. That a man cannot be a witneſs to prove an ad d 4 
Gould, bankruptcy committed by himſelf, but his confeſſion to if! 
per Hard- third Pi that he went out of the way to prevent being 34! 
l arreſted, or to ſuch like facts as are acts of bankruptcy, k . 
11. 8 Geo, àadmiſſible evidence. E, he} a 
4. + So no releaſe can make the bankrupt's wife a witneſs ton 
Bull. N. P. prove an act of bankruptcy committed by the buſband. 1 
Triel 4% „ 2. © In aQions to recoyer any part of the bankrupt's pre Joſt 
Curtis, © Perty @ creditor is clearly from intereſt an incompeten _n 
2 Stra. 829. Witneſs.” | | | *y 
. But where on a motion for a new trial, on the grount a 
Furlong, that a creditor who had proved a debt under the commiſio t 
2 Black. had been admitted to prove the debt of the petitioning cite 1 { 
Rep. 1273- ditor at the trial, it appeared that he had ſold his chance _ 
recovering his debt to another perſon for leſs than five Chilling WW « 

in the pound, and had releaſed the allignees, and ſo in {ad und c 

had no intereſt, he was held to be a competent witneſs be 

| ſupport the commiſſion, 5 * 2 


bin 


n n » 


ve Wl . 00% PLEADINGS on the Bart of the DEFEN. P. 35. 


1 DANT. 

* i. It is ſaid by Juſtice Twi/den in this caſe, that there is Devoe v. 
no plea in trover but the general iſſue and the ſpecial one "ran _ 
leſt a releaſe, for every plea in juſtification is tantamount. gs : 
jn But however numberleſs ſpecial pleas allowed appear in 

Wo, tie books; and Lord Ch. Jufl. Holt, in Salk. 654, allows 

fat, dis one following to be of that deſcription, though he ſays 

his that it is the only good ſpecial plea in the books, vis. 

one To trover for two pipes of wine, defendant pleaded, that Kenicot y. 


ſo much is due to the king out of every twenty pipes of Bogan, 
\ his wine imported for priſage, and for which he took the wine Yelv. 198. 
© the in queſtion ; this pos was held to be good. 
wh But other ſpecial pleas have been allowed. | | 
deen As where defendant pleaded, that the plaintiff had had a Lechmere 
ufive % ment in treſpaſs againſt him for taking the ſame goods «It &: Tops 
reied vas ruled to be a good plea. es e 
do a recovery in trover for the ſame goods againſt F. S. Brown v. 
vas held to be a good plea. So if the trover had been N ny | 
zanſ the defendant. = e. FI 
e king For where there is a recovery in trover, as plaintiff is Adams v. 
vit Oppoſed to get damages to the value of the goods, they Broughton, 
tween den become he property * of the defendant, Fo that the 28tra. 1078. 
pantiff in neither caſe has a property in the goods. *P. 358. 
So that it ſeems that all theſe caſes of juſtification may # 
be given in evidence under the general iſſue.“ | | 


mult 
rty in 


ons 0 


a ois where in troyer for taking a gun, the defendant plead- Dane v. 
a to Wi! the general ifſue, and gave in evidence, that he was 2 in 
being me- keeper of the manor of B. and took the gun under nul N. . 


lat. 22 & 23, Car. 2. it was held to be well; though as the 48. 


19% Ol M . 
at does not anthorize the pleading the general iffue, it 


neſs t vould be otherwiſe in treſpaſs. | 

1d. k will however be proper to mention ſome caſes of good 
rs prof atifcations in this action, ſo as to enable defendants to 
upeten Tal themſelves of them for their defence, whether in the 


bum of a plea or as evidence under the general iſſue. | 
As where defendant to an action of trover for ten loads —_ 


groune 4 | 
6 timber pleaded, * That he was tenant to the plaintiff, Tuff 


nmifſiol 


ng cre EC had erected a barn on the premiſes, and put it upon PE Fabr. 
chance 0 Vcks and timbers lying upon the round, but not fixed in Hereford, 
hilling WM” aud which it was the cuſtom of the country ſo to fix, 1694. | 
o in faq"! carry away at the end of the leſſee's term,” it was held Bull. N. P. 


icnels | 0 A Tier Fa and defendant had : verdia. on: 
| „things fixed to the freehold, and /et up by the leffee for ee, 
* Enoentence of trade, (as vats, coppers, tables, &c.) may _ — 9 
but the term be removed by the leſſee, and are liable to 
WR” 


fr x © v7 © 0 


* P. 2 80. be ſeized “ and fold by the ſheriff under a fieri facias, ifſy 
599 againſt the leſſee ho copied them. f b - 
Bull. N. P. For though the general rule of law is, that things flred 
34+ to the freehold cannot be removed, yet this has of late year 
admitted many exceptions, and many things are now alloy. 
ed to be carried away, which could not formerly ; as mar. 
ble chimney-pieces, c. and ſtill more, fixtures for the be- 
nefit of trade, as brewing veſſels, cyder mills and ſuch like: 
this is as between landlord and tenant, and tenant for life, 

or in tail and the reverſioner, but the rule ſtill holds as be- 
tween heir and executor. _ : | 
eee V- But ia this caſe, which was trover by the executor againſ 
= hg : 42. the heir, the Chief Juſtice held, that hangings, tapefiry, and 
iron backs to chimnies, belonged to the executor ; who reco- 


vered accordingly. | | 
mo 7-12. In rover or goods, defendant juſtified, * TW by WI” 
Cro £12 Preſcription, every ſhop in London ſhould be a market overt 
454 for all wares ſold there, and that the goods were ſo bought 
3 Co. 83. there” it was adjudged, that the cuſtom was too general 
8. C. and unreaſonable ; for, a ſale is only good as in market 
overt, where a thing is bought which appertains to the trad: of WI" 
that ſhop, as plate at a ſilverſmith's, &c. but not if bought in 
a back ſhop, or place not open, or in a ſhop whoſe trade is WW"! 
* in goods or wares of a different nature from thoſe ſold. 1 
P. 360. 3. In trover for goods and converſion of them at D. in er 
8 Com. Nottingham, rn, * juſtified “ that he recovered 
8 Eli. againſt the plaintiff a debt of 2o/. by bill in K. B. and had er. 
504- thereupon a ff. fa. directed to the ſheriff of the county of 
York, who at Wakefield in that county ſeized and delivered ii 
him the goods in gueſtion, and ſo juſtified the converſion ; on 
demurrer the plea was held to be ill, becauſe the ſheriff car- fer 
not deliver the defendant's goods in execution to the plaintiff, in 
IG 8 his debt. ROPE © 
Go 4. The defendant in this caſe juſtified the taking of the pn 
1 95305 as bailiff of the king for a difireſs upon a plaint in 
Cro. Jac. curia manerii and ſelling them ; this on demurrer was held to 
255.7 be bad, for the goods taken upon a d//iringas ſhould not be 
ſold, eſpecially in a court baron, though it were the kings. 
5. Therefore a plea in juſtification ſhould always then e 
& a complete title. | | A 
Davies's As where the plea was a juſtification of the taking, 3s 
Oro. Eliz. Wai; it was held that the plea ſhould late that a felony 
Gill. was committed, and that the goods were waived by the 
caſe thief, or it is bad. —Brownlow v. Lambert, Cro. Eliz. 716. 
4 Co. 109. S. P. | | : 5 
Agars v. So the plea in juſtification ſhould either traverſe the cin. 
Liſle, wer /ion, or confeſs and avoid it. For the converſion is the gil 
Hutt. 10. of the action, and it is not therefore ſufficient to juſtify 1, 
raking only. a | | 3 
2. Another plea in this action is the ſtatute of Imitation 
As to which it is enacted, That actions of trover _ 


T 1 N 7 


« he commenced * within fx years after the cauſe of action *P. 261, 
Tued « accrued ; by ſtat. 21 Jac. 1. c. 16.” 30 = 
1.“ This ſtatute begins to run from the time of the con- , 


— der ſion, for then the cauſe of action acerues.“ : 

. For where an executor left furniture of the teſtator's in Wortley 
nar. che houſe by conſent of the heir, who uſed it, and after- 28 
e be. vards refuſed to deliver it to the executor when demanded, in 
like - e executor brought trover for it, and the heir pleaded the Farreſley 


life WY tute of limitations; but per cur. the uſer by conſent and 99. 
' WE b:fore demand, was no converſion, and the refuſal, which is 
tle only evidence of i, being within fix years, the action is not 
barred. 1 8 | 

2. Where to a plea of the ſtatute of limitations, the Coles v. 
plaintiff replies, that the action was commenced before the Sibſye. 
{x years expired, he ought to ſet out, the day when the writ Style, 178. 
was hl out ; it is not ſufficient to ſay that he ſued it out 4 
renerally in Eaffer term or ſo. GS | 

And by no fiction of law of reference to the firſt day of Morris v. 
erm, ſhall the plaintiff be barred of his action, but he ſhall Harwood & 


always be at liberty to aver the true time of ſuing out the _— 
writ, ; 7 


to #% . 2 1243. 
3. If one jointtenant brings trover againſt a ſtranger Brown v. 


rithout joining his companion, the defendant ſhould plead Hedges, 
in abatement, and cannot take advantage of it on the ge- 8 
N 3 " 


D. in ral iſſue. 2 Lev. 113. Cro. Elis. 544. | 

wvered . In trover by a rightful adminiſtrator againſt an execu- *p. 362. 
d had r d ſen fort, defendant cannot give in evidence payment of Cheſhold v. 
uy of ebts, to the value of goods which are {till in his hands, but Meſſenger, 
ered h alp for ſuch as he had fold. Ante, Anon. 336. 1 Vent. 349. per Parker, 
a; on Ml If an adminiſtrator brings trover on his own poſſeſſion, os — at 
F can- Nelendant may give in evidence on the general iſſue a will ster, 


174 


iff, in nd an 6xecutor ;, but if the action be brought on the poſſeſ- Bull. N. P. 

lon of the inteſtate, the defendant mult plead it in abate-48. 
of the Wnt, and cannot give it in evidence on the general iſſue. f Blainfield 
aint in 5. In ſome caſes the defendant is allowed to bring the things 2 

. f p . : a . . 5 

geld to which the action is brought into court. „ 
not bels in the caſe of trover for money, the court gave leave to Anon. 
ino's. ing the money declared for iato court; but the court ſaid Stra. 142. 
s (hen Ne would do it in this caſe only, and net in troer for | 


We | | 
ng, 2 And fo it was in this caſe denied, which was trover for Cock v. 
felony e which are cumbrous and require room; but the court Helgate, 
by the ned a rule to ſhew cauſe why on delivery of the goods 2 Barnes, 
iz, 716. * e and paying of coſts the proceedings mould 284. 

it be ſtayed. = 
he cin. And where the goods are of an aſcertained value, and Fiſher v. 
the gil ere is no tort to enereaſe the damages, they may be Prince. 3 


. duocht; 5 Burr. 1364. 
lip e süt into court. Whitten v. 


| Fuller. 
Rep. 902. 


all's Cafe. 
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*P. 363; * And note, that defendant in this action may be held to 
Catlin v. ſpecial bail on an affidavit that the goods converted amount 
Catlin, to above 10/. (ORR. = 


1 Wil. 23. „ | 
| 4. OF THE DAMAGES AND COSTS. 
I. Of the Damages. 


Olivantv. *© The judgment in trover can only be for damages. Fer 
Berino. „the court will not make an order that the plaintiff ſhall 
3 Will. 23. „ te back bis goods again, for which the action is brought and 

* cots, and diſcontinue his action, for the action is not tor the 

goods, but for damages for the taking and converſion.” 
Knight v. where in trover ſor an horſe the judgment was, that 
8 the plaintiff ſnould recover either the horſe or damages, 
= 1 was reverſed. * 
. nd the jury cannot aſſeſs damages and coſts trpether, to 
Godſkirt. more than the damages laid in the declaration, but they may 
Cro. Eliz. aſſeſs the damages to that amount, and the coſts beyond it 


569. to any amount. 


3 Reſ. f f 
2. Of the Coffs. t 
Marriner v. The ſtatute 8 & 9 V. 3. c. 11. which gives coſts to one 
Barret. defendant who has been acquitted, where there are ſeveral 
_—_— Fg (vid. ante, chap. of treſpaſs,) does not extend to trover. 
uot. 3 2 | | | | | A 
arr. 1284. 8 eee 5 1 
P. 364. C H APT E A XIII. by 


"THE ACTION. r 
TRESPASS ON THE CASE 


TE SPASS on the caſe, is an action brought for the Me 
recovery of damages, for acts unaccompanied with force, and Ian 
which in their conſequences only are injurious. For though an doe 
act may be in itſelf lawful, yet if in its effects or conſe- 
quences, it is productive of any injury to another, it ſubjeds 
the party to this action. ; | 

Reynolds v. As where defendant put up a ſpout in his own concerns, 
Clarke. this was an act lawſul in itſelf, but when it produced an in- 
Stra. 334. jury to the plaintiff, by conveying the water into his yard, 
treſpaſs on the caſe was adjudged to lie for ſuch conſequential 

Injury. | 
Fickering- "4 ſhooting of a gun, which in itſelf is an indifferent 


* Hil.s Ann. and lawful act, yet when by it the plaintiff's decoy was in- 
| Jjured ; this action was held to lie. | 
N46 In treating of this action, I ſhall firſt conſider the general 
305. nature and deſcription of the action. ad. The particula 
38 3 injurie 


TRESPASS ON THE CASE. 
nne ies for which it lies. 34. The pleadings and evidence. 
And 4th. The verdi à, judgment, Oc. e 
aud it. OF THE GENERAL NATURE o 

THIS ACTION. 


1. © Ir is not neceſſary to maintain this action, that the 
injury which the plaintiff has ſuſtained has ariſen from 
« ſome act of the defendant, for the action equally lies where 
« the injury has been cauſed by he neglect or culpable omiſſon 
« of any duty it was incumbent on the defendant to per- 
form.“ . 5 Gs 

As if one retains an attorney to conduct his ſuit, and in pinch's 


Fer 
(hall 
U and 
the 
8. 
that 


2 conſequence of any neglect the party ſuffers any loſs, this Law 188. 
— action lies againſt the attorney for ſuch neglect. : 
< tO So it a perſon ſuffers the ditch which borders his neigh- Hale on 

Pa bour's land to become ſo font, that the water will not run, F. N. B. 


nd it whereby his neig hbour's land is overflowed, this action lies 427. 


for ſuch cu'pable omiſſion of what he was bound by law 
to do. „ 
« But in order to charge a perſon in this action for any 
* negleR, the law muſt have impoſed a duty on him, ſo as to 
* make that negle& culpable.” | | . 
As if a perſon finds any thing, he is under no obligation Mulgrave 
by law to keep it ſafely, and if it therefore is {ſpoiled while v. Ogden. 
in his poſſeſſion; “ yet no action lies. For there was no duty Cro. Eliz. 
by law on him to apply any degree of care. N 25 366. 
2. It is no excuſe for a defendant in this action, that * 9 
* the injury was invsluntary on his part. For if any damage | 
is cauſed to another, from the folly or want of due care and 
* caution in ſuch defendant, this action hes.” | 
As if a perſon brings an unruly horſe to break in a place Michael v. 
af public reſort, though he might not intend to do an injury Aleſtree. 
o any perſon, yet if any one is kicked or otherwiſe hurt by 2 Lev. 172. 
te horſe, he ſhall have this action: for it was folly and 
rant of care to bring him to ſuch a piace for ſuch a pur- 


8 E. 


or the 
„ and 
igh an 
conſe- 
ubjeds 


ccerns, trough which by proper care a perſon might ride with Saunders. 
an in-WMW4fety, yet if the horſe ſtumbles over them and the petſon 405 Jac. 


| yard, 
aential 


deen avoided ; this action will not lie.” | IE. 

As where plaintiff declared, that he was employed by the virtue v. 

Gfendant, to carry a load of timber from Woodbridge to Bird. 

wich, to be laid“ down where the defendant ſhould ap-2Lev. 196. 

vat, and that he carried it, when defendant having appointed P. 367. 
| | | = | 


ferent 
vas in- 


yeneral 
ticula 
injurie 


TRESPASS ON THE CASE, 


no place where it was to have been laid down, that plaintiff's 
horſes where detained in the cold, by which ſome of them 
died, and the reſt were ſpoiled: after a verdict for the plain- 
tiff, judgment was arreſted : for it was the plaintiff's own 
fault that he did not take out his horſes and lead them 
about, or he might have unloaded the timber 1n any proper 
place and have returned. | 
4. Wherever a right is of a public nature, that is, is 

« common to all the king's ſubjects, the mere depriving the 

«« public of that right, will not ſubje& the party to an ac- 
 * tion, for ſo would actions be without end, the remedy is 

« by information or indictment. But if any individual ſuf. 

fers a particular injury in conſequence of being deprived 
of ſuch right, he may have his action on the caſe.” 

As where plaintiff brought this action againſt the defen. 
dant, as owner of a common ferry, to which by preſcription 
the plaintiff as an inhabitant of Li!e/eport, had a right to 
paſs toll free, and the action was for refuſing to ferry him 
over: it was held not to lie, for the right of being ferried 
over is common to all the king's ſubje&s, and for being de- 
ee of that, no remedy lies without ſpecial damage, which 

ere the plaintiff has not laid. But he might have had his 
action for taking toll from him, he having a particular ex- 
emption. But on that he did not declare. 

„ So where the matter is of a public nature, though 
& confined to a certain body, this action will not lie.” 

As where plaintiff declared, that in a certain chapel of 
eaſe within the manor of Wollaſton, the defendant was bound 
as vicar of Alderbury, to celebrate divine ſervice and adm 
niſter the ſacrament to the plaintiff, and his tenants and ſer- 
vants within the ſaid manor, and the action was for the not 
ſo celebrating divine ſervice in ſuch chapel of eaſe. After 
a verdid for the plaintiff, judgment was arreſted. For the 
chapel being public and common to all the tenants of the 
manor, then every tenant might have this action, which can- 
not be. But the remedy muſt be in the ſpiritual court. 

5. It is to be obſerved on this action, that any perſon 

”_ employing another in any office or employment, 15 an- 

4 Salk. 441.“ ſwerable for his miſconduct or neglect, or for any injury 

* « which he may occaſion. Therefore a maſter ſhall anſwer 
“ for the miſcondu of his ſervant.” 

Jars v- As where an action was brought againſt the maſter, for 

2 1054. 


Co. Litt. 


Payne v. 
Partridge. 
1 Salk. 12. 


*P, 368. 


Williams's 
Caſe. 
g Co. 72. b 


Anon. 
| | Ld. Raym. 


his ſervant with his cart having run againſt the cart of the 
plaintiff in which was a pipe of wine, which was overturned 
and ſpilt, the plaintiff recovered. 5 

Theſe caſes ſhew the general nature and deſcription of 
this action. I ſhall now conſider, | 


2 | 2dly, 
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« 2dly, THE PARTICULAR INJURIFS FOR*P. 369. 
WHICH THIS ACTION LIES. : 


Theſe are diviſible into injuries, 

1. To the Perſon. . 

2. To perſonal Property. I 

3. Toreal Property or Chattels real. 

4. To perſonal Rights, not properly reducible to any particular 
Had. | | | | 
Of each of which in their Order. 


1. OF INJURIES TO THE PERSON. 


1. If a perſon undertakes the cure of any wound or diſeaſe, i Danv. yy. 
and by neple& or ignorance, the party is not cured or ſuffers ma- Dr. Groen- 
terially in his health, he may recover damages in this action. en = 3 . 
But the perſon muſt be a common ſurgeon, or one who make Raym. 214. 
tublic profeſſion of ſuch buſineſs as ſurgeon, apothecary, Tc. | 
for otherwiſe it was plaintiff's own folly to truſt to an un- 
ſkilful perſon, unleſs ſuch perſon expreſsly undertook the 
cure. . | 5 
And it ſeems that any deviation from the eſtabliſned 
te mode of practice, ſhall be deemed ſufficient to charge the 
* ſurgeon, &c. in caſe of any injury ariſing to the patient.” | 

For upon this ground an action was adjudged to lie againſt giater v. 
the ſurgeon and apothecary, for breaking the callous of the Baker and, 
plaintiff's leg, after it had been ſet. It appearing that it Stapleton, 
was done unſkilfully, and out of the common courſe of2 Will. 359. 
practice, and for the ſake of making an experiment with a 
en * * bealth of / 3 5 | 

2. © If the health of any perſon is impaired in conſequence gr, | 
* of the af of another, as ſelling him bad wine, th in- P. 370. 
* jures the party's health, this action will lie. So for exer- " Roll. Ab. 
"ciling a noiſome trade in the neighbourhood, which pro-“. 
* duces the ſame bad effects | 

às where the action was brought for erecting a brewhouſe Jones v. 
add burning ſea coal, by which the air was infected. So for Powell, 
erecting a tallow- ſurnace, to the annoyance by the ſmell of e 355 
lhe plaintiff s houſe and family, and lots of buſineſs in conſe- Prignell, : 
(uence. In theſe caſes the plaintiff had redreſs by action on Cro. Car. 
tie caſe, 9 510. 

3. If any perſon keeps a dog which is uſed to bite, this 
action will lie againſt the owner, at the ſuit of any perſon 
" #hom the dog has bitten.” | 
But the ue r muſt have notice that the dog was uſed to Maſon v. 
bite. For though if a man keeps animals /ere nature, as TO , 
ons or bears at large, without proper care, he is anſwerable — FF 
or any miſchief they do, though without notice, yet dogs 
bing manſuetæ nature, the owner muſt have notice of their | 
"iouſneſs, or he will not be liable. And it is therefore Buxenden 
Utter of ſubſtance to ſet out the notice in the declaration. v. Sharp, | 

1 | | Therefore 2 Salk. 662. 
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"or rye Therefore where a dog had once bitten a man, and the unt 
Fay FR owner {till let him go at large, though he had notice of the la 


*p * dog's having bitten the perſon, and he afterwards bit ano- tion 
371. ther * perſon, this action was adjudged to lie againſt the As \ 
owner of the dog, though it appeared that the perſon who Wlier2lin 
had received the injury had trod on the dog's toes, for the le unc 
owner ſhould have hanged him on the firſt notice, and the But 
king's ſubjects are not to be endangered. | cuting 
Bolton v. 2. So an action will lie againſt the owner of a dog uſed to nin go! 
28 Oro bite ſheep, for killing any, after notice to the maſter, this act. 
* 54% And it is ſufficient to ſupport the ſcr.nter in this ation, Wiſecainlt 
EKinnion v. that the dog had once done ſo before. f fact, thi 
0026 mace And if one has a dog uſed to bite ſheep, and he bites an Wſicrefor 
487 horſe, it is actionable ; for the owner after notice of the fir 

I Jenkins v. miſchief done, ſhould have deſtroyed the dog, to prevent Wi? or h 


| 3 further injury. | 1. Th 
Raym. 118. But theſe latter caſes more properly belong to the head of iſ infor 
| 1njuries to perſonal property. | 

2. OF INJURIES TO PERSONAL 
PROPERTY. 0 
Under this head I ſhall conſider : 1. Such injuries as ariſe be d 
to perſonal property, from the miſconduct or negligence of e theri: 
officers. 2d. Of private perſons. ow he m 

Under the claſs of officers, I include, 1. Sheriffs, and ther 
inferior officers. 2. Attornies. 3. Jultices of the peace. . Bar, 
*p. 372. * And firſt of Sheriffs, or their inferior officers. l tou 
Under this head 'tis previouſly to be oblerved. King im 
1.“ That as the office of ſheriff partakes of a judicial a on th 
* wellas a miniſteriul function, wherever the ſheriff is acting to the 
„in his judicial capacity, no action will lie for any miſcon at for 
«© duct in it, where no fraud or corruption appears.” ad again 
Metcalfe v. As where plaintiff declared againſt the defendants as ſbe t the 
— & riffs of Joh, that time out of mind there had been a court "as hel, 
. 120. Of record held before the ſheriffs, where actions of debt had So wher 
uſed to be brought, and the defendants in ſuch actions ar horſeb 
reſted, and held to bail by the ſaid ſheriffs, and that the bei en whie 
riffs were alſo from time immemorial keepers of the gad 4 good 
And the action was againſt the ſheriffs for taking inſufficient! on t 
bail. The court held, that the two authorities concurringgg no ar 
they would hold the act to be done by them as judges, an. The a 
that the action would not lie. | | 11 is dire, 
Watſon v. 2. If there are two ſherifts, and an action is brougb be the! 
Benniſon & againſt them for any miſcondu in their office, and one 0" Party a. 
2 them dies before the trial; yet ſhall the action ſurvive again, who 
623. the other as in other actions of treſpaſs, the lort being ſever of fight 
; as well as joint. | he ar 
3. Where a tort has been committed by any officer of tie K and / 


« ſheriff, the party injured may have his action either again 


Ealk, 18. „the ſheriff, or againſt the officer, (as in the cafe - ay 
| es « lun 
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« [y1tary eſcape.) but where the injury is “ cauſed by 2 ne- P. 373. 
« ple of duty, in any of the officers of the ſheriff, the ac- 
tion muſt de brought againſt the ſheriff himſelf.” 

As where the action was againſt the under-ſheriff for em- Mark v. 
ternling a writ, this being a tort was adjudged to lie againſt Aſtry, Cro. 
tbe under-ſherift. | Elz. 175. 
But where it was againſt the under-ſheriff, ſor not exe- Cameron v. 
eating a bill of ſale to a nominee of the plaintiff's, of cer- Reynolds, 
ain goods taken in execution, in purſuance of a promiſe ; PO Ie 
this action was held not to lie, it ſhould have been brought 
,ozinſt the ſheriff, as a breach of duty of office. But in 
fag, the under-ſheriff is not bound to make ſuch bill of ſale, 
therefore the action would lie in no caſe. e 5 

The principal caſes in which this action lies againſt the ſhe- 
if or his officers, may be reduced to three heads. 

1. That of eſcapes. 2. That of reſcues. 3. Of improper 
informal executions. 4. Of falſe returns. 

| And firſt, of Eſcapes. Ws 
Under this head, 1 ſhall conſider 1. what ſhall be deemed 
legal arreſt, ſo as to ſubject the ſheriff and his officers : for 
eſs the arreſt is legal, this action will not lie. 2. What 
ball be deemed an eſcape. 3. In what caſes, and how far 
de ſheriff ſhall be liable. 4. What ſhall excuſe him, and 
ow he may have redreſss. 5 | 9 

*1. What ſball be deemed a legal Aereſt. n 
1. Bare words will not make an arreit, there muſt be an Genner v. 
qual tauching of the body: or what is tanta mount, a power of Sparks. 
aking immediate poſſeſſion of the body, and the parties ſub- * 
ion thereto. And therefore in this caſe where the bailiff | 
ad to the defendant againſt whom he had the writ, he be- 
17 at ſome diſtance, that he arreſted him by a warrant he 
ad 2rainſt him, and defendant having a fork in his hand, 
ept the bailiff at a diſtance till he retreated into the houſe; 
was held to be no arreſt. 4 | IE | 

do where a bailiff having a writ againſt a perſon, met himHorner v. 
n horſeback, and ſaid to him, you are my priſoner,” Battyn. Hil. 
po! which he turned back and ſubmitted, this was held to1* Geo. 3. 
ea good arreſt, though the bailiff never laid hand on him. N. org 
ut il on the bailiff's ſaying thoſe words he had fled, it had 
ten no arreſt, unleſs the bailiff had laid hold of him. 

2. The arreſt muſt be by authority of the bailiff, to aum theBlatch v. 
nt is direfted, that is he muſt be in company, but he need Archer, 

lt be the hand that arreſts, nor preſent, nor in the ſight of Cop. 64. 
Mt party arreſted: As here where he ſent his follower for- 

ud, who made the arreſt, he being at ſome diftance and 

it of ſight, the arreſt was held to be good. EZ 

3. The arreſt by the bailiff muſt be by virtue of a warrants, C. bid. 
1 a and ſeated by the ſberiff. A verbal authority is not ſuf- 


4. The 
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. 386. The bailiff when he makes the arreſt, need not ſw 
Hodges, v. His warrant, nor tell at whoſe ſuit the writ is, unleſs the 
Marks 485. party demands it: and if the bailiff has two warrants in bis 
Cro. Jac. pocket, and produces neither, if the priſoner be reſcues, 
either party at whoſe ſuit the warrants were, may bring his 
action and recover. | 
Semaines 5. It is not lawful 4e break open doors to make an arreſt in 


caſe, 52. Any caſe of civil proceſs, for the law will not allow ſuch 
5 . 9. breach of the peace. 
Park v. Therefore where bailiffs rapt at a door, and on its being 


| "rag open'd to ſee who was there, ruſh'd forcibly in with their 
ſwords drawn, the entry and arreſt were held to be unlawful, 
—_ But if the bailiff finds the outer door open, and enters 
Cowp. 1. peaceably, he may break open the inner doors to make an ar- 
reſt, and this was held ſo in the preſent caſe, where defen- 
dant was @ /o7ger, whole room it was contended was as his 
dwelling houſe. 82 
— „And though a perſon has been illegally arreſted as here by 
N Black the bailiff s breaking into the houſe, yet if while in ſuch il- 
Rep. 823. * cuſtody he is fairly r r with another arreſt, ſuch 
laſt arreſt ſhall be good : but there muſt be no fraud or col. 
luſion, firſt to arreſt the party unlawfully, and then charge 
him with another action. e 
6. © By ſtat. 29 Car. 2. c. 7. g 6. no arreſt ſhall be made on 
2 a Sunday, except in caſe of treaſon, felony or breach ot 
„p. 2-6 «© the peace.” RE, 
370. * Anarrcſt on this day is therefore abſolutely void, inſo- 
3 much that the party arreſted may maintain an action of falle 
Salk. 78. impriſonment in conſequence of it. : 
parker v. · But a perſon may be retaken on a Sunday by virtue of an 
Sir Wm. eſcape warrant. This is now enacted by ſtat. 5 Ann. c. 9. 
Moor, 2. The bail may take their principal on a Sunday, and {ur- 
Salk. 626. renger him the next day- | 
Rex v. 3. But a conviftion on a ſtatute and an order of commit 
Myers, tal to the houſe of correction, the party having no goods, !s 
E.26 G-3- not a criminal proceeding within the ſtatute to allow au ar: 
Ky ns "reſt on a Sunday, but ſuch is void. | 
D * ave 7: The writ to arreſt ſhould be within the proper county, 
v. Dalby, or it ſhould ſeem that the arreſt is void; for where a pero 
Dougl. 369. was arreſted by a bill of Middleſex in another county, the 
proceedings were ſet aſide for irregularity. 
Froſt's caſe, 8. If a perſon is in cuſtody of the ſheriff ſor one cauſt 
s Co. 89. delivering to him a writ againſt the ſame perſon for anotbe 
cauſe, is a good arreſt, as here, where he was in on à c 
ad reſp. delivering a cap. utlag. was held good, and to ſub 
je the ſheriff on an eicape. 
2. What ſhall be deemed an Eſcape. 
1. © Impriſonment making part of the debtor's 
1 ment, againſt whom a judgment was had and who co 
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pay, if #aſter the defendant had been committed to pri-xp. 377. 
« ſon en a capias ad ſatisfauciendum, he was ſeen at large, it 
« was at all times deem'd an eſcape in the ſheriff.” = 
For where in debt againſt the ſheriff of Bucks for an eſ- pq, v. 
cape, the eſcape aſſign d was, that a perſon in priſon at the Temple, 
uit of the plaintiff was ſuffer d to walk at large through the Hob. 203. 
own, though attended by a keeper, it was adjudged ſuch 
an eſcape as ſubjected the ſheriff; and plaintiff had judgment. 
2. But to perſons taken on meſne proceſs only, the ſhe-, glackſt. 
« riff might ſhew them what indulgence he pleaſed, pro- Comm. 418. 
u vided he had them forth-coming at the return of the 
„ writ.” 3 | 
But that is now altered by ſtat. 8 & 9 . 3. c. 27. which 
nt; © That keepers of any priſon ſuffering any perſon 
committed on meſne proceſs or execution to go at large, 
except on habeas corpus or rule of court, ſhall be deemed 
an eſcape.” | | i £8. 
So that now if at any time the perſon committed is ſeen at Atkinſon v. 
arge, it is an eſcape in the ſherilf. | |  Mattinſon, 
4. By the ſame ſtatute it is further enacted, That if the®TermRep. 
marſhal or keeper of any priſon ſhall, atter one day's no- * 
tice in writing, refuſe to ſhew any priſuner in execution 
to the creditor at whoſe ſuit ſuch priſoner was charged or 
WF to his attorney, ſuch refuſal ſhall be deemed an eſcape.” | 
n. Where a new ſheriff is appointed, his predeceſſor in 1p 8 
office ſhould hand over to him, all the priſoners in his „378. 
MF cultody with their reſpective executions, and if he omit 
„, it is an eſcape, and this ſhould be done by inden- 
ture,” Cre, El. 366. ; TEE | 
For where the priſoner, for whoſe eſcape this action was Weſtby's 
rooght, had been in the cuſtody of the former ſheriffs, at caſe, 
| ſuit of the plaintiff and alſo of one Dighton, and in the3 Co. 71. 
lenture containing the names, Cc. of the priſoners, the 
cution at the ſuit of Dighton only was mentioned, and the 
loner eſcaped ; it was adjudged, that the former ſheriffs 
liable for the eſcape ; for being delivered over for one 
lle, he was out of execution for the other, and ſo it was 
eſcape immediately in the old ſheriffs. | | 
the former ſheriff dies, the ſucceſſor muſt at his peril S8. C. Ibid, 
notice of all the perſons in cuſtody and their reſpective 
lions. But till a new ſheriff is appointed, the under- 
if is to take charge of the priſon, and is made liable by 
ate 3 Geo. 1. c. 15 —But in ſuch cafe the aſſignment by 
under. ſheriff need not be by indenture. 455 
kor in no caſe ſhall the ſheriff be liable except the per- 2 Barnes. 
vdo has eſcaped has been in actual cuſtody; that is, un- 259. 
legally arreſted by his own officers, handed over to him 
1 10: gab by the former ſheriff, or regularly delivered into 
tt cuſtody of the marſbal. ELL = 
| For 


3 Co. 71. 


0 
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*P. 379. For where the old ſheriff had a perſon in cuſtody in ri. 


Daw 
bridge- 
court's 
caſe, 
Cro. Eliz. 
366. 


Watſon v. 
Sutton, 
Salk. 272. 


Geo 


2TermRep. #6. Where the ſheriff appointed a priſoner turnkey of ti 


Boyton's 
caſe, 
1 Wilbin 


Wilkinſon 3. In what Caſes and how far the Sheriff is liable. 


v. Salter 
& al. 


Caf. Temp.** ing to charge another with any Faction or execution 


Hard. 311. 
*P. 380. 


2 v. 
umphrys 
Salk. 274. : 


Mayor and 


Burgeſſes oftake the body of F. S. who was then in the cuſtody of ti 


Windſor's 
caſe, 

Cro. Eliz. 
26. 


judged to lie not againſt the ſheriff, but againſt the mayo! 
Oc. they not being ofjicers of his. 


Bonner v. 


Stokeley, 
Cro, Eliz. 
652. 

Cook qui 
tam v. 
Champneys 
2 Stra. gol. 


tion out of his liberty to lodge him in the county gaol, it 


vate houſe, and would there have aſſigned him over to the 
new ſheriff, who refuſed to accept him, and the priſoner ef. 
caped, it was adjudged to be an efcape in the old ſheriff, 
but not in the new; for the priſoners can only be aſſigned in ib 
common gaal. e 
So he muſt be regularly in cuſtody of the marſhal.” 
For where the priſoner was out on bail, and came and 
ſurrendered himſeif in diſcharge of his bail, by entering i 
reddidit ſe in the judge's book, the plaintiff's attorney accept- 
ed him in execution, and filed a committitur with the officer, 
and afterwards the priſoner eſcaped. This action was held 
not to lie againſt the marſhal, for he was net chargeable with. 
out notice, which ſhould be done either by ſerving him with 
a rule or entering a commiltitur alſo in his book. 
5. Where the bailiff of a liberty, having a return of writs 
and execution on them, brings a priſoner taken in execy- 


is an eſcape, and ſhall ſubject the bailiff. 


priſon it was held to be a voluntary eſcape. 


1. By ſtat. 8 & 9 . z. c. 27.6 9. If any perſon deſr 


„ ſhall deſire to be informed by the keeper of any priſon 
*© whether ſuch a perſon is a priſoner there or not, be 
„ keeper ſhall give a true note in writing to ſuch perſon of 
© his attorney, under penalty of 5ol. and ſuch note ac 
„ knowledging the perſon to be there ſhall be ſufficient en 
« dence that iuch perſon is in actual cuſtody.” 

When a perſon is ſo acknowledged to be in actual cuſtody, 
delivering a writ to the ſheriff againſt ſuch perſon is an aire 
in, and will ſubject the ſheriff or officer ia caſe of 
eſcape. 

mg The ſheriff is only anſwerable for an eſcape fiod 
* himſelf or from ſome of his officers,” 

For where a ca. /a- was awarded to the ſheriff of Berks, | 


mayor, and burgeſſes of Windſor, and it being a liberty, 
made his mandate out, directed to them as bailiffs of the! 
berty ; afterwards J. S. eſcaped, and the action was « 


3. If the defendant is in cuſtody of the ſheriff, taken une 
a capias utlag. on an outlawry on meſne proceſs, yet it Þ 
ſheriff ſuffers him to eſcape, this action will lie. For thou 
in fact the party is in cuſtody at the ſuit of the king, 4 
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vill not be reverſed *without ſecurity given to appear to a Sercole v. 


new original, his eſcape is an injury to the plaintiff, and ſo Hanſon, 
the action lies. | | 1 . * 
4. © A diſtinction is to be obſerved between proceſs which P. 381. 
« js void, and which is erroneous.” | | 
For where the procels is void, no action will lie againſt 
« the ſheriff for an eſcape ; but it will where the proceſs has 
been erroneous or irregular only.“ | | | 
The ſheriffin this had the defendant in cuſtody on a ca. /a. Shirley v. 
which bad iſſued after the year and day without a /cire fa- Wright, 
das, and defendant eſcaped, and the ſheriff was held to be render 
liable, and that he could not take advantage of this irregu-Cro. Ila 
arity ; but it had been otherwiſe had the arreſt been made 188. S. P. 
on a cap. ad reſpond. teſted of Trinity, and returnable the | 
Hilary term following, for ſuch proceſs muſt be returnable 
from term to term, or it is out of court. | 
So where the arreſt is founded on a wid judgment, the Gold v. 
plaintiff cannot recover for an eſcape, but it is otherwiſe Strode, 
where the judg ment is erroneous. -, Carth-..24þ, 
And wherever the court which gives the judgment has Ibid. 
* juriſdiction, the judgment may be erroneous, but is not 
void; but if the court has no juriſdiction, the judgment is 
„void.“ | | | | 
Therefore where a ca. ſa. was executed on a judgment of Anon. 
an inferior court, in debt on a bond made extra juriſdidd io- _— 8. 
n, and defendant had eſcaped, the court held that an ac- P. 382. 
tion would not lie againſt the ſheriff. 2 | 
And the reaſon why the ſherif is charged in one caſe and 
dot in the other is, that though the proceſs is erroneous, yet the 
beriff may juftify under it, in an action for falſe impriſon- 
tent, and as he may therefore protect himſelf by ſuch 
heans, he ſhall be charged. 1 
On a recognizance in chancery, conuſee ſued execution gef or 
ca. ſa. under which conuſor was arreſted and eſcaped, itDurham's 
us adjudged, that though the ca. /a. was  erroneoully caſe, 
rarded, yet that while it continued unreverſed, it was a Cro. Eliz. 
bod execution for the party, and the ſheriff was liable. 58. 


Weaver v. 


2. How far the Sheriff is liable. „Clifford, 


L which the debt or damages not being aſcertained, plain- 

If recovers in this action damages for loſing the benefit of his 
ton, which are uncertain ; but where the party has been Bro. Ab. 19. 
cuſtody in execution, wherein the debt and damages are e 
huidated, there, under the ſtat. . 2. and 1 Rich. c. 12. Not, 

le whole are recoverable in an action of debt, with this ex- Cre. Eliz. 
tion, that where the plaintiff had execution on a ſtatute, 17. 

nds, goods and body, and the priſoner eſcaped, as the 2 Stra. 873. 
nd; remained in execution, debt would not lie, but treſ- | 


Ws on the cafe, Pe 
Ws, An % 


Treſpaſs on the cafe lies in caſes of eſcapes on weſne proceſs, Cro. Jac, 3. 
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*P, 383. And note, that if the party eſcapes out of one of the *, 

Ryding v. counters, the action ſhall be brought againſt both Sheriffs; agai 

Edwin and not againſt him only from whoſe counter the eſcape vas debt. 

1 - made, for the two perſons make but one Sheriff. 8 Tt 
145. | : 

4. What ſhall excuſe the Sheriff, and how he ſhall have og 

| KRedreſs. 8 is 10 ; 

1. „ The firft caſe I ſhall conſider in which the ſherif ** 

4% ſhall be excuſed for an eſcape, is the cafe of reſcues.” ſlerif 

May v. If the fheriff arreſts a perſon on meine proceſ7, and he is lf tbis c 


Proby, reſcued in going to gaol, the ſheriff is not liable; for as the WM Jem; 
8 Jac. ſheriff, if he meets the party againſt whom he has ſuch pro- "MG 
Sir William ceſs, is bound to arreſt him if pointed out to him, and fo he the iN 


Clarke's cannot be ſuppoſed to have the poſſe comitalus then with him: But 
caſe, in all caſes of meſne proceſs, on the ſame principle, in caſe: f WM not be 
Cro. Eliz. reſcue he ſhall be excuſed. recapt 
873- But if ſuch perſon be ence within the walls of the priſon after WM the 4 
' _ Ab. ſuch arreſt on meſne proceſs, the ſheriff ſhall in all caſes be priſon 
. Sn liable, except where the reſcue is by the king's enemies, or *An 
+ Boll. ibid. the eſcape by reaſon of fire: but if a party of rebels or trait: Ml comme 
Your B. 3 breaks the priſon, and lets the priſoners at large, the ſherif WM vi; h 
33. bre { iſchar 
H. 6. 1. is liable on this ground, that he may always command the 180 
poſſe comitatus, and no power ſhall be preſumed greater of him 
than that, except common enemies; beſides, he may hate tanta 
remedy againſt traitors or rebels, by law, but not again 3. 
| common enemies. | : | | 2 an ef 
1 Roll. Abr. And the law is the ſame in the caſe of arreſts in fu neg! 
_— Process: T3 | i — 
P. 384. „ For, wherever the ſheriff has time to prepare the % authe 
4% comitatus, he ſhall be liable in caſe of a reſcue.” There 
Crompton Therefore, where the ſheriff was ordered to bring up the 
p marſhal 
v. Ward, body in cuſtody on meſne proceſs, by habeas corpus, adit... le- 


1 Stra. 462. defendant was reſcued in going to court, the ſheriff vai; was he 
held to be liable; for the ſheriff having had notice when t lis own 

body was to be brought up, he might have provided again 4.4 

a reſcue by aſſembling the poſſe comitatus. gain 


Mynn v. And in the caſe of a reſcue, the party at whoſe ſuit to be. 
Coughton, « arreſt was made may maintain his action either agall And u 
— Car. « the ſheriff or againſt the reſcuers. If, therefore, he Gy ma: non 
Congham's 1 to proceed againſt the reſcuers, it ſhould ſeem that th defendan 
caſe, « ſheriff was diſcharged.“ | 5 judgment 
Hutt. 98. 2. A ſecond ground of excuſe for the ſheriff, in caſe ¶ ¶ gainſt t 

«© an eſcape, is a recaption, upon freſh ſuit.” 5. A 
ber wi. 8 But 1. In the caſe of voluntary eſcapes, the gaoler cannot owl aſſent 
wow C1 take the priſoner ; but the plaintiff may by an eſcape vi For wh 
2 Wilſ. 295.rant, and proceed againſt him to judgment, or againſt nent th 
Lenthall v. gaoler. This is in the caſe of pats — proceſs. And if tl Vol. 7 


Gardiner, party ſo ſuffered to eſcape was in execution, the plaiot 


— 15 may retake him after the twelvemonth without a ſcirt ſaci 


Bull. N. P. for he is on the firſt execution, | ; 
69. U 
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*And this though the plaintiff had recovered in an aQion p. 38 5 


againſt rhe gaoler, the ſum recovered being leſs than the 
debt. N 3 | | 
+But in the caſe of negligent eſcapes, the gaoler may at any Trin. 31. 
time retake the priſoner ; though if the defendant eſcapes Car. 2. 
out of priſon, and the plaintiff ſends a diſcharge while he Bull. N. P. 
is ſo at large, the gaoler cannot jultify retaking him for his u 
fees. | | | | e ge 
52. The priſoner muſt be taken on freſh ſuit to excuſe the Stra. 908. 
ſheriff, and though he may have been out of light, (as in SRigeway's 
this caſe for a day and a night,) yet may the recaption be caſe, 
deemed freſh ſuit, and the ſheriff be excuſed ; and though 3 Co. 52. 
the priſoner might have fled into another county, yet may 
the ſheriff there retake him on frelh ſuit. TY | 
But the recaption mult be before action brought, or it ſhall Whiting v. 
not be deemed freſh ſuit ; for where it appeared that the et 1 
recaption was not till after the action had been commenced, C Eliz. 
the marſhal was held to be liable for the eſcape from his 6s . 
priſon. | | | | Stonehouſe 
And in this caſe, the recaption was on the ſame day of v. Mullins, 
commencing the action, and the officer was held not to be? Stra. 573: 
diſcharged, the action being attached in the plaintiff. ee Fe 
180 if the eſcape was involuntary, and the party returns, Jones, 
of himſelf, and is in priſon, it ſhall excuſe the officer, for it oy 
is tantamount to a recaption on freſh ſuit. 3 
*3. © In general to charge the ſheriff or his officers with Com. Rep. 
an eſcape, it muſt have proceeded either from connivance, 554. 
* negle& or want of due care, and therefore in all caſes*P. 386. 
* where the ſheriff or his officers are acting under proper 
C authority, and an eſcape happens, he is excuſed.” _ | 
Therefore where in an action for an eſcape againft the vaſt v. 
marſhal he gave in evidence, that the perſon in priſon had Gaudy, 


ollop v. 


been let out to bail by order of court, to proſecute an attaint, Cro. Eliz.'s. 


was held a good juſtification, for it was not done out of 
bis own head, but by command of the juſtices. 
4. © As in the caſe of voluntary eſcapes, the action lies 
* againſt the officer, permitting it, the ſheriff ſeems thereby 
to be diſcharged.” 2 N 
And wherever the gaoler ſuffers a voluntary eſcape, ſrom EIT: 
that moment he is a wrong-doer, and though the original ſeroft 
defendant returns, and plaintiff proceeds againſt him tov. Eyles, 
judgment after his return, yet it is no waiver of the action 2 Will. 294. 
gainſt the gaoler, but he may ſtill be ſued for damages. 
5- And in the caſe of a voluntary eſcape, no ſubſequent 
" aſſent of the plaintiff in the action ſhall purge it.” 
For where to a ſci. fa. quare executio non, ꝗc. upon a judg- gcoti v. 
ment, the defendant pleaded, that he had formerly been Peacock, 
n . O taken Salk 271. 
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* p. 3 87. taken in execution on a ca. ſa. upon the fame judgment, 


and by the ſheriff ſuffered to eſcape, to which eſcape the "3 

plaintiff conſented ; it was held no plea, for the ſubſequent dis 

aſſent could not make it an eſcape with the conſent of the For 

plaintiff, but that he may either ſue the ſheriff or retake the good: 

party. | | 5 grour 

2. How far the ſheriff ſhall have redreſs, falls under this the li. 

head. | Es under- 

Sulſton and If the party in cuſtody on execution or other wiſe, eſcapes, was tl 

22 V- the ſheriff may have an action of treſpaſs on the caſe, agairf 4. 

. him, for the ſheriff is liable over to the plaintiff in the firſt For 

234. action. 53 ſait, a 

Sheriffs of And this action is maintainable by the ſheriff, againſt the WM that t! 
Norwich v. perſon eſcaping, though he himſelf has not been ſued on the don w 

radihaw, eſcape. For the party arreſted did a wrong by the eſcape, only e 
Cro. Eliz. and the ſheriff is always liable to the plaintiff in the original Int 

53 action: and perhaps the per ſon eſcaping might die, or leave „ bein 

the country before the ſheriff was ſued, and ſo he would loſe mon 

his remedy. | or 

Atherton v. 2. But the bailif who made the arreſt, and from whom and be 

Harward. an eſcape has been made, cannot have caſe again/? the perſn execute 

cons Elis eſcaping, even though the ſheriff has recovered againſt hin. terwar 

349; For he is not chargeable to the ſheriff 4% lau, but upon high © ther 
own undertaking, and therefore as no reſponſibility is by law made, 

annexed to his office, the law gives him no remedy, as tha det ob] 

wrong was not done 1% him but zo the /herif. | *and p: 

P. 38g. Having conſidered the caſes of eſcapes and reſcues, eme fi 
ſhall now conſider thoſe on improper and informal execu But 

tions. | | landlor. 

3. Of Improper or Informal Executions. 2 85 


1. By ſtatute 8 Ann. c. 17. 9 1. No goods ſhall be take! * unde; 


* in execution, unleſs the party before the removal of th % TW 

© goods, at whoſe ſuit the execution or extent is ſued out 3 1 he f 

„ thall pay to the landlord or his bailiff, one year's rent, ( 5 mere 

due) and the ſheriff or other officer is impowered to lev 67s C 

the money ſo paid for rent as well as execution, and pa wy ws P 

| « jt over to the plaintiff.” | ——_ 

Palgrave v. © If thereſore the ſheriff takes goods in execution, and 7! m7 of 

9 moves them off the premiſes before the landlord has been f cee 

2 Wil. 1 41. tisfied for the year's rent, (he Having got notice that the ren ge 

was due,) an action on the caſe lies againſt him, either 3 Jar wap 

the ſuit of the landlord himſelf or of his executor or adi 8 _—_ 

niltrator, it being an injury to the eſtate. by a 

8. C. Ibid. But theſe deciſions are to be obſerved. 8 e 

Gore v. 1. That the payment muſt be made by the plaintiff int N Fo | 

Gofton, action, and the ſheriff ſhould not proceed in the executio! e mer. 
1 Stra. 643. till the rent is paid. | 

2. The landlord muſt be paid his whole year's rent, tb DEG 

is, without deduction of poundage for ſheriff's fees. 1. = 


« Th 


. 
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*;. © The ſtatute extends only to the caſe of the imme- *P, 389. 


«© diate leſſor.” | | 

For where the leſſee had under-let, and the under-leſſee's Caſe of 
goods were taken in execution, the court held, that the r * 
ground landlord (that is the firſt leſſor) had no claim under ag" 5 
the ſtatute of one year's rent, as againſt the eſtate of the _ ns 
ander- leſſee, but that it was confined only to his leſſor, who 
was the original leſſee. IS 

4. ** The ſtatute extends to all caſes of execution by ff. fa. 

For where defendant had judgment as in caſe of a non- Henchett v. 
ſait, and took out a fi. fa. for his colts ; it was adjudged apr | 
that the landlord ſhould be paid his rent, before the execu-* + . 
tion was ſerved, though it was conteſted, that the ſtatute 
only extended to caſes of executions taken out by the plaintiff. 

5. * Bur the ſheriff muſt in all caſes have notice of the rent 
being in arrear, or he is not liable after he has levied the 
* money.” Ny — 5 | | 

For where leſſee was in arrear of rent, and leſſor died, Waring v. 
and before adminiſtration granted, a f. fa. iſſued, and was Powberry, 
executed by the ſheriff, on the goods of the leſſee : and afſ- 9% 
terwards adminiſtration was granted, it was adjudged that 
as there was no one to whom payment of the rent could be 
made, when the execution was levied, and the ſheriff was 
not obliged to retain, the adminiſtrator was without remedy, 
and particularly, as the notice of rent arrear, ought to * P. 390. 
come from the landlord. _ _ 85 | 

But in theſe caſes if the ſherif has levied the goods, the, will. 141. 
landlord may avoid an action, by getting a rule of court on 
the ſheriff to pay him out of the money levied. | . 

2. * Another caſe in which the ſheriff is liable to an action 
© under this head is this:“ 8 | , 

If two writs of the ſawe feſte came to the hands of the ſhe- Small- 
rifl, he ſhould by common law execute that firſt which is firſt combe v. 
delivered, the goods being bound from the teffe. But by the Bucking- 
tatute of frauds, the goods are bound from the day of delivery, Salk. 320. 
and ſo priority of deli is an advantage. Therefore now 
whatever be the teſte, the firſt delivered ought to have pri- 
ority of execution. And therefore if two writs of fieri facias, 
both come to the ſheriff on the ſame day, that which is firit 
delivered, muſt be firſt executed. If therefore the ſheriff ex- 
ecutes the laſt delivered f. fa. firſt, it is an injury to the 
plaintiff in the firſt ,. fa. and he may have this action of 
treſpaſs on the caſe againſt the ſheriff, but the execution of 
the ſecond f. fa. is good. ED 

The laſt claſs of injuries, for which this action lies againſt 
the ſheriff or other officers, is that of 5 


4. Falſe Returns. 


l. As where a ſheriff returned © ſcire ſec?” to a ſcire facias, Griffich v. 
| O 2 . | when Walker, 


i Will. 336, 


— 


—— — 
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when in fact he had given no notice: *this action was ad- 
judged to lie. And that it might be laid in the county where 
the return was made, and was not contined to the ſheriff, 


own county. 


P. 391. 


Powell v. So where the ſheriff made a falſe return of uon eft inventy,, 
Hord, to a writ of meſne proceſs. _ : 7 
1 Stra. 650 80 where the ſheriff had directed his warrant to the bai- 


Mtn "iff of a liberty to arreſt the party, he made the arreſt, and 
| Cro. Eliz. yet the ſheriff returned zen eft inventus, and this action was 
729. adjudged to lie. „„ 5 
Sir William 2. It ſeemed the better opinion in this caſe, that if the 
Clark'scaſe, ſheriff makes no return to a writ, that this action will lie. 
Cro. Eliz. z. The executor may maintain this action far a falſe return 
P72. th oita telatoris, but this in the caſe of final only, not in the 
& ams v. caſe of meſne proceſs. (As where upon a f. fa. the ſheriff 
Crey, P : f 4 
Salk. 12, returned that he had levied a part, whereas in fact he had 

levied the whole.) For by the levying of the goods a right 
veſted in teſtator, and ſo in the executor, as part of telta- 
tor's eftate. But in the caſe of meſne proceſs, it 1s a tort 
which dies with the teſtator, no property having veſted. 
4. It is neceſſary to obſerve, that ſome returns are void, 
though no action will lie on them, they not being falſe, 
| Palmer v. As where the return was © nulla bona,” and made before the 
Potter. return day of the writ, it is void. *For though the defen- 
Cro. Eliz. dant may have no goods at the time, yet he may at the 
1 time of the return. | - 
Lawrence So where the return was that the defendant was attach- 
v. Nether- ed per catalla ad valentiam lol. this was adjudged a void re- 
ſole, turn, for the return ſhould ſet out avhat the cattle were, fo 
5 that they might be forfeited, but upon ſuch a general return 
P. 392. none of them could be forfeited. | : 
5. But by ſtatute 21 Geo. 2.c. 37. 2. © No ſheriff ſhall 
* be called upon to make any return to any writ, unleſs re- 
1. 2 ſo to do it, within fix months after the expiration of 
6 | 


is office.” | 


I. Ihe fix months are to be lunar months. 
Rex v. +2. The day the ſheriff is ſuperſeded or goes out of office, 
Adderley. is the firſt day, and reckoned incluſive. £2 
2 . 3. But a mere requeſt to the ſheriff to return the writ 1s 


rn not ſufficient, he mult be required to make the return by fe 


Rex v. i 

Trin. J. 37e of court, or he ſhall not be liable. 

2 Term Theſe are the caſes in which this action has been held to 
Rep. 1. lie againſt ſheriffs or their officers, I now proceed to the 


conſideration of thoſe actions which lie 
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If in conſequence of any neglect, miſmanagement, or 
« corruption of the attorney, the client ſuffers any loſs 
« either in his ſuit or otherwiſe, he ſhall recover damages 
jn this action againſt the attorney. | 

As where the defendant was attorney to the plaintiff in a Ruſſell v. 
cauſe wherein plaintiff had a verdict, and the defendant in Palmer, 
that action having been ſurrendered in diſcharge of his bail, 4 Will. 325. 
the attorney neglected to charge him in execution, whereby | | 
he was diſcharged, the action was held well to lie againſt 
him. TS | 
« But the damages in this action, mult not neceſſarily be 
« to the full amount of the firſt judgment, and therefore 
the remedy mult be by this action, not in a ſummary 
ah; | | | 

For whare in debt, the party was arreſted by defendant Pitt v. 
who was plaintiff's attorney, but he having neglected to de- Yalden, 
care againſt him in two terms, the party was diſcharged: on 4 Burr. 
common bail. Plaintiff applied for an order of court on the“. 
attorney to pay the whole debt, but it was refuſed ; the court 
laying, that the plaintiff ſhould bring his action regularly 
againlt the attorney. For if the defendant in the firſt action 
was in ſolvent circumſtances, the plaintiff might ſtill recover 
againſt him, fo that the whole ſum thould not neceſſarily go in 
damages againſt the attorney. _ = 

2. Where an attorney takes upon him to appear for ano- Anon. 
ther, the court looks no further, * but proceeds as if the Salk. 86. 
attorney had ſufficient authority, and leaves the party to his *P. 394. 
action againſt him. = 1 

3.“ But the remedy for injuries, by this adtion, is not 
* confined to the caſe of attorney and client, tor if in the 
conduct of a ſuit againſt any perſon, an attorney is guilty 
* of any diſhoneſt or unwarrantable practices, he is ſubject 
* to this action, at the ſuit of the party grieved.” | 

For where the plaintiff had been ſued by one Loft, to Knight v. 
whom the preſent defendant was attorney, which ſuit had Copping, 
been non- proſſed and colts aſſeſſed; yet the defendant hay. Hutt. 135. 
ing knowledge of this, had unduly and maliciouſly pro- 
cured a judgment to be ſigned againſt the plaintiff, at the ſuit 
of Laſt, and taken out execution, under which the plaintiff 
had been impriſoned until delivered by writ of ſuperſedeas: 
the action was held well to lie. | | 

But this caſe falls more properly under the head of mali- 
ous proſecution. Quod vid. plenius. 7 

* 3. The laſt head of injuries which may be committed 
by officers, falls under the diviſion of thule committed by 
* Juſtices of peace.” | 


For any breach or neglect of their dur 5 of office, this 
ation lies againſt them. | JE . 
| 1. As 
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2 Hawk. FP. 1. As if a juſtice of peace denies, refuſes or obſtructs bai 

O. 90. H. where it ought to be granted, * for ſuch conduct he is liable 

to an action on the caſe. | 

P. C. 9. 72. So whereplaintiff was robbed, and he went to a juſtice 

p. 39 5. of peace, to take his depoſitions for the purpoſe of charging 
+ Green v. the hundred, which the juſtice refuſed to take, whereby the 

Hundred of action againſt the hundred was loſt. This action was ad- 

Buccleſ- 8 to lie againſt the juſtice. | | 

3 - heſe are the moſt material caſes falling under the head 

323. of injuries by officers, I ſhall now conſider 


2. Injuries by private Ferſons. 


Theſe are diviſible into two heads, 1. To injuries where 
there has been a truſt; 2. Where there has been no truſt. 
Injuries where there has been a truſt form the head of bail- 
ment, of which there are many diviſions. 
Bailment is of fix kinds. 5 
2 Ld. Ihe firſt is a naked bailment, to keep for the uſe of the 
lag 993-6 bailor, without any profit to the bailee : In this caſe the 
om. Rep. „ , - . . I 
134. bailee is not chargeable, except in caſe of groſs negli. 
« gence; mere want of care is not ſufficient.” | 
Mytton v. As where plaintiff who was owner of a cartoon, left it 
Cock, with defendant who was an auctioneer, without any agree- 
2Stra. 1099. ment to take care of it or re- deliver it ſafe, or without any 
5 agreement for a reward, and the cartoon was ſpoiled, for 
P. 396. which the plaintiff brought this action, * when it was ad. 
judged on a motion for a new trial, that it was proper ev 
dence to be leit to a jury, whether the defendant had been 
guilty of any grois negle& in the keeping of it, for ſuch 
alone ſhould charge him; and the jury found for the pla- 
i en that grounne. 8 f 
2. Ihe ſecond kind of bailment is, the entruſting « 


enter ir 
ules all 
" AR. 


„goods 1% be carried for hire or reward, in which caſe tie it is 

* bailee is chargeable for any loſs, this is the cafe of c. be pi 

„ riers.” | | | For v 
Co. Litt. 89. 1. At common law a carrier is liable by the cuſtom Huff had 
Coggs v. the realm, to make good all loſſes of goods entruſted n queſt 
3 e 2 him to carry, except ſuch loſſes as ariſe from the act of C but tha 
ae 1 or of the king's enemies: To which may be added, ſuch as under p 
which caſe Ariſe from the default of the party ſending them. It was a 
this doc- ＋ As if a carrier is robbed, he ſhall be liable for the loſs lkip is r 
trine is exa- not on the ground that he may charge the hundred und cannot! 
3 at the ſtatute of Winchefter ; but becauſe, that if it was other the defe 
. wiſe, he might by colluſion procure himſelf to be robbedMnot excu 


. 6 


1 Lane v. and defraud the owner of the goods; and ſo in other cal 
Cotton, where the grounds are the ſame. 5 

1 Salk. 143. But 1. zhe ad of God ſhall excuſe the carrier. 1 
8 As where the defendant's hoy having goods of the ＋ 
Stephens, tiff on board, in coming through the bridge, was by 4 f 


1 Stra. 128. den guſt of wind, driven againſt the arch and ſunk; t 
| own! 


10 lime. 


* 18 22 
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owner of the hoy was held not to be liable, the damage *P. 40% 


having been occaſioned by the ad of God, which no care 
of the defendant's could provide againſt or foreſee. And 
though in this caſe the plaintiff gave in evidence, that if 
the veſſel had been better ſhe would not have ſunk in conſe- 
quence of the ſtroke. Chief Juſtice Pratt held, that a car- 
rier was not obliged to- provide a new carriage for every 
journey, it is ſufficient if he provides one which without any 
extraordinary accident will perform the journey. 


And upon this ground, of its being the act of God, if — v. 


bargeman in a tempeſt, for the ſafety of the lives of his . Rep. 


paſzngers, throws over - board any trunks or packages of ,, 
value, he is not liable for the loſs. | | 

« But if the carrier of his own accord goes into dangers 
from which a loſs is likely to accrue, the act of God ſhall 
not excuſe him.“ e | EY 

As in the caſe of Amies v. Stephens before, where it was 
further held, that if the hoyman had gone to ſea voluntarily 
n bad weather, ſo that there was a probability of his thip 
being loſt, that he would not have been excuſed. * 

But it muſt fully appear that the loſs was occafioned by 
the act of God, in order to excuſe the carrier's preſump- 
tion; that it might ſo have happened will not be ſufficient.“ 

* For where defendant, who was a carrier, having p. 398. 
lodged his waggon in an inn, an accidental fire broke out, Forward v. 
which conſumed it; he was adjudged to be liable, though Pittard. 
it was contended, that it did not appear in this caſe bow the Mich. -=_ 
fre broke out, ſo that it might be by lightning, and fo be rene 4 
the act of God. | Rep. 17. 

It was further held in this caſe, that negligence does not 
enter into the grounds of this action; for though the carrier 
ues all proper care, yet in caſe of a loſs he is liable. 

2. The next exemption from loſſes by a carrier is where 
* it is done by the ad of the king's enemies; but they mult 
be public enemies, not traitors or felons.” 

For where it was ſound on a ſpecial verdict, that the plain - Morſe v. 
tiff had delivered to defendant on board his ſhip the goods mw 
in queſtion, and that there was a ſufficient crew for the ſhip, , yan 
but that at night eleven perſons boarded the ſhip as pirates, 1 Mod. 85. 
under pretence of preſſing, and plundered her of the goods; S. C. 

It was adjudged, that though by the admiralty law, if the Barclay v. 
tip is robbed by pirates, the mater is diſcharged, yet that OY Ts 
cannot hold in this caſe, the ſhip being infra corpus commit at ls, Geo. z. 
the defendant was therefore liable, for ſuperior force ſhould quot. 
not excuſe him _ Term Rep. 

3. * And laſtly, the default of the oavner of the ge, 16233 5. F. 
* himſelf ſhall exempt the carrier in caſe of a loſs.” 


For 


| 
| 
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p.399. For where in an action againſt a carrier for negligently 
Ferrar v. carrying a pipe of wine, which by that means burſt, and 
Adams, the wine ſpilt, it was adjudged good evidence for the defer. 
3 10 dant, that the loſs happened while defendant was drivin 
| Holt. Fu, gently, and aroſe from the wine's being in a ferment, fo that 
N. P. 74. the loſs was occaſioned by ſending it in that ſtate. | 
FF IO So if a carrier's waggon is full, and yet a perſon forces 
Hobbs. His goods on him, and they are loſt, the carrier is not liable; 
2 Show. 125. for it was the owner's folly to act with ſo little precau- 
tion. : | 
4. But for all other accidents and perils the carrier is 
| liable, from whatever cauſe they proceed.“ 
_—_ V- As where in an action againſt a barge-maſter for goods 
Wilk. 281. ſpoiled by water, defendant proved, that when the goods 
| were put on board, that the veſſe] was tight, but that the 
damage was occaſioned by a rat's eating out the oakum, 
through which the water came, it was held no excuſe. 
2. But in order to charge the carrier, theſe circum- 
« ſtances are to be obſerved.” | re] 
1. * The goods muſt be loſt while in the poſſeſſion of the 
« carrier himſelf, or in his ſole care.” 
Eaſt India For where the plaintiffs ſent their ſervant with the goods 
Company v. in queſtion on board the veſſel, * who took charge of them, 
: . F and they were loſt, the defendant was held not to be liable, 
* P f Ns for the goods were in the poſſeſſion not of the defendant but 
40. of the plaintiff's ſervants. - | 
2. The carrier is liable only ſo far as he is paid, for 
“ he is chargeable by reaſon of his reward.” 54 
Tyley v. For where a man delivered a bag, containing money to a 
Morris, carrier, and being aſked how much it contained, anſwered 
Carth. 485. 200l. for which only he paid, and the carrier gave a receipt 
accordingly ; in fact the bag contained 400/. the carrier was 
robbed ; and he was held to be liable only to the amount of 
2001. being ſo much only for which he had received pay: 
ment. | | 
3. Under a general acceptance a carrier is bound for 
© whatever he receives, but under a ſpecial acceptance for 
„% ſo much only as he bond fide undertakes to carry.” 
Drinkwater As if a carrier aſks what is in a box, and is told ſilk; if 
F. Quennel,it be money, and it is loſt, the carrier is liable, unleſs he 
Trin.11, 12 made a ſpecial acceptance. But the intended cheat may 
8 = perhaps induce the jury to give leſs damages than other- 
| wile, . 
251 © But under a ſpecial or qualified acceptance he is bound 
« no farther than he undertakes.” | 


Gibbon v. For where the owner of a ſtage-coach put out an adver- 
Paynton, tiſement, that he would not be anſwerable for money, py 
| | | 8 5 0 


4 Burr. 2298. 
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or jewels above the * value of 5/. unleſs he had notice, and P. 40x, 
vas paid accordingly : it was adjudged in this caſe, that alt 
goods ſo received by this coach were under that ſpecial ac- 
ceptance, and that if money or plate was ſent by it without 
notice and being paid for, that if loſt, the coach-owner was 
not liable. „ g | 
And note, that the notice in this caſe was by an adver- S. C. ibid. 
liſement in the newſpaper, though it was proved that the 
plaintiff had been ſeen reading it; but the court held that 
notice ſufficient, and per Yates juſtice, a perſonal communi- 
cation is not neceſſary to conſtitute a ſpecial acceptance. 
2. In this caſe Lord Mansfield ſeemed to be of opinion, s. c. 
at in all caſes of ſending things of great value, as money 
r jewels, by a common carrier, that the carrier ſhould have 
notice of it, and be paid accordingly ; contrary to the caſe 
f Titchburn v. White, 1 Stra. 145. ſomewhat ſimilar to that 
ff Drinkwater v. Quennel, ſupra. | | 
4. © A delivery to the carrier's ſervant is a delivery to 
* himſelf, and ſhall charge him; but they muſt be goods - 
ſuch as it is the cuſtom of the carrier to carry, not out of 
his line of buſineſs,” | „ | 
As where plaintiff declared that defendant was owner of Middleton 
ſage-coach, in which he had taken a place, and delivered . Fowler» 
trunk to the driver of the carriage, for taking care of 25 
bich he had given him a gratuity, the trunk was loſt, and, 
on action brought, Holt 2 J. was of opinion, that this P. 402. 
on did not lie againſt the maſter, for that a „age coach- _ 
n was not within the cuſtom as a carrier, unleſs he takes a 
ne? price for the carriage of goods, for his buſineſs is only 
carry perſons, Here was no price paid, the money given 
che coachman being but a gratuity, not a price for the 
triage; and the maſter is bound for the act of his ſervant 
ly while he acts in purſuance of his authority. 
5.“ Where goods are loſt which have been put on board 
aſhip, the action may be brought either againlt the matter 
or againſt the owners. 3 
for the owners are liable in reſpect of the freight, and Boſon v. 
ring employed the mafter ; ior whoever employs another Sandford. 
anſwerable for him, and undertakes for him, and the maſ-· * Salk. 440. 
is chargeable on the ſame ground, for he may have an 
lon for the freight. But if an action is brought againſt 
owners, they ſhould be all joined in the action, for it is 
ſt ex contractu as to all. "ES | | 33 
hough if one only is ſued, he muſt plead it in abatement Rice v. 
i there are other partners, for he ſhall not be allowed to Shate. 
1 . | . 2 | o Burr. 
eit in evidence, and nonſuit the plaintiff. ring 
b. It is not neceſſary in order to charge the carrier that den v. 
goods are loſt in tranſitu while immediately under his Manning. | 
t, For he is bound to deliver them to the conſignee or ſendz Wil. 4:9. 
| oy _ | - notice 2 Black. 
Rep. 916. 
S. C. 
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*P. 403.notice to him according to the direction. And though the 
are carried ſafely to the inn, yer if left there till they are 
ſpoiled, and no notice given to the conſignee, the carrier 


is liable. | | (3. 
mace ore, BY And the law is the ſame in the caſe of letters, which the Wl © / 
3 Will. 443. Poſt- maſter muſi deliver at the houſes of the inhabitants T4 
Dav: within the poſt- town. | 8 be 
2 And note, that either conſignor or conſignee may bring ſelf 
5 Burr. the action for goods loſt againſt the carrier, and if the ac. tha 
2680. tion is brought by the confignor, the objection that the pro- But 


perty is in the conſignee does not lie in the mouth of the "es. 
carrier, for the property is no part of the queſtion as to hin, tte p. 
and particularly if the agreement for payment was with the Cafe 
conſignor. | 

7. © But laſtly, in order to charge a perſon for goods lot i Vearir 


when committed to him to carry, it muſt appear that the but th 
« perſon was a carrier, and the goods in the way of his bu- but 't 
6 Ree.” 5 | | uſed, 
Dk But any perſon carrying goods for hire is a carrier, and 4s IS 7 
Hall. \wiig, chargeable as ſuch for any loſs; as waggoners, captains of e 22" 
„281. Rich. ſhips, lightermen and ſuch like. recomp 
v.Kneſland, But to theſe are the following exceptions : £4 
Cro. Jac. || 1. Hackney Coachmen are not carriers within the cuſtom of tor h 
JUpthare v the realm, ſo as to be chargeable for the loſs of goods, un duct 4 
Aidee, Jeſs paid expreſsly for * the purpoſe, for they undertake bu and 1 
Com. Rep. for the carriage of the perſon ; and on the ſame ground fag "Zh A 
25. coachmen are not liable, unleſs they are paid extra. | lome 
*P. 404. 2. The poſtmaſters general are not liable for loſſes of bil lt is c 
Lane v. or notes of value out of letters put into the poſt- office, lol © to l 
Cotton, the poſt-office is for intelligence not for inſurance, and it is im , "*81ec 
Ok 27s poſſible that the poſtmaſters can be anſwerable, who are dertak 
execute their offices in ſo many and ſo very _ e ae 
: And this was ſo adjudged, though it appeared that tight age 
"g/m rpg of in queſtion had been RG out of the letter 6y a cli mars 
Deſpencer, employed in the poſt. oſſice, as a ſorter of letters. | AS wh 
Cowp. 754- 3. By ſtat. 7 Geo. 2. c. 15. * The owners of ſhips are oni merch 
„ liable for any loſs by reaſon of embezzlement, ſecretingſ'®%3"t, 
* or making away of any gold, ſilver or diamonds, 0 3 ware 
* other merchandize of value by the maſter or marine en by 
« 10 the value of the ſbip and freight.” 3 10 them 
Sutton v. This ſtatute was made to protect the owners againlt 3 5 bu 
2 treachery of the maſter and mariners, to ſubject hen on! ö 5 pla 
Geo. 3. ſo far as they truſted the maſter and crew, that is to , . to c 
Term value of the ſhip and freight. It is neceſſary therefore ,n. a 
Rep. 18. der this act to prove, that the maſter or ſome of the ma r 
ners was privy to the ſpoiling of the ſhip; as here, wit WM 


one of the mariners gave notice to the thieves when 4 q- x 
tity of dollars was put on board, which the thieves plus Sema 
dered, and gave part to the mariner. "is 18 Co 


| TRESPASS ON THE CASE. 


If a perſon is owner of a ſhip, though he hires it out, P. 405. 
ret if he covenants for the condition of the ſhip and the Pariſh v. 
behaviour of the captain, he is liable. Crawford, 

3. © The third ſpecies of bailment is a delivery by way of: Stra. 

« ledge, which is called vadium. As to which.“ | Com ne 

+ 1. If the goods ſo pawned be ſtolen, the pawnee ſhall 134. ** 
« he diſcharged, for he had a ſpecial property in them him- I Co. Litt. 
« ſelf, and therefore he is bound to keep them no otherwiſe 89. 
than as his own.“ 5 | | 

But if the pawner tenders the money, and the pawnee re- Manby v. 
fuſes it, and keeps the goods, if they are afterwards loſt, Wen 
the pawnee is chargeable; for after the tender, the goods E p © 
ceaſe to be a pledge, and the pawner may trover for them. Bull. N. p. 

2. If the pawn be of ſomewhat which is not the worſe for 72. 

\ WT vcaring, as jewels or ſuch like, the pawnee may uſe them, Anon. 

but then it is at his peril, for if Joſt ſo, he ſtands at the loſs ;2 Salk. 522. 
"WT bit it is otherwiſe if the pawn has been locked up, and not 
uſed, But if the pawn be of ſuch a nature, that the keep- 
ng is a charge to the pawnee, as if it be a cow or a horſe, 
the pawnee may milk the cow or ride the horſe, and this in 
recompence of the keeping. ER OE. 

4. A fourth ſpecies of bailment is the delivery of goods com. Rep. 
tor hire, as hiring out an horſe, which is called /ocatio or 134. 
anduFio ; and“ here the hirer is to take all imaginable care, | 
and if, notwithſtanding, the thing be loſt, he is not liable.” *P. 406. 

5. A fifth ſpecies of bailment is a delivery of goods for | 
* ſome purpoſe (as to merchandize) without any reward. 
lt is called an acting by commiſſion, and though the bailee 
is to have nothing for his trouble, yet if there was any 
* negle& in him, he will be anſwerable, for his having un- 

* dertaken a truſt is a ſufficient conſideration. But if the 
„goods are loſt without any default in him, he is not 
' chargeable, for his having taken reaſonable care ſhall 
' diſcharge him.“ | TY | 

As where the plaintiff had ſo bailed goods to defendant, Soſwell . 
o merchandize for him, which were jo and on an action pong OT 
brought, detendant pleaded that he had lodged them ſafely , 3 681. 
In a warehouſe at Porto Bello, from whence they had been 
en by the enemy, and demurrer for cauſe, that by put- 
ng them out of his poſſeſſion he had not taken due care of 
tem; but per Cur, if the warehouſe was not a place of 
ety, plaintiff ſhould have replied ſo, for a ſpecial bailee 
not to carry the goods about with him, and if he lodges 
4 a place of ſecurity, he ſhall not be charged in caſe 
| a loſs. 


[rom the keeping of which ſome profit ariſes to the bailee; 34. 
3 oxen to plough with, which are to be returned in ſpecie; 
lis is called an accommodation, a lending gratis, Ia this 

| 5 , cal. 


i 


b. © The laſt ſpecies of bailment is a delivery of goods Com. Rep. 


TRE SPASS ON THE CASE. 


p. 407. © caſe, the borrower is bound * ſtrictly to keep the thing { 
„Co. Litt, © lent, for if he be guilty of the leaſt neglect, he ſhall he 
37. a. « anſwerable, though he ſhall not be charged where he ; 
« in no fault.” | 
Com. Rep. But in this caſe the bailee muſt uſe the thing lent in the 
136. manner intended; as if a man lends another an horſe to gg 
into the Weſt, and he goes into the North, and the hor his 01 
Ibid. dies, the bailee is chargeable ; but if the horſe be ſtolen ou 
of the ſtable without any fault of the bailee, no action lies; 
but otherwiſe, if he leaves the door open negligently, and 
the horſe is ſtolen. | | 
Under this head of bailment ſeems to fall the action again 
Innkeepers, for they are chargeable with any loſſes happening 
in their inns by reaſon of the profit, ariſing either from the 
keeping of the horſes, c. of their gueſts, or from the pro 
fits from the gueſts themſelves. „ 
As to whom it has been reſolved: | 
Calye's 1. The perſon chargeable as an innkeeper muſt be th 
caſe, 8 Co. keeper of a common inn, for ſuch only are chargeable for the 
32. Cro. lolt of the goods of the gueſts whom they entertain. 
e 04: Flt was moved in this caſe in arreſt of judgment, that the 
+Maſon v. plaintiff, in his declaration againſt the defendant, who v. 
Grafton, an innkeeper, had ſet out the houſe only as hoſpitium, not; 
Hob. 245. commune ofpitium ; but it was over - ruled, for hoſpitu 
| means a common inn; it would be domus, not hoſpitiun, i 
it was not commune. | 
*P.408. 2. It muſt appear that the perſon robbed in the inn v: 
Calye s a traveller and gueſt; for if a neighbour comes to an inn 
caſg, ibid. keeper, and deſires a lodging, ſuch perſon is not a gueſt i 
| recover againſt the innkeeper. yy 
3. ** So he muft be received as a gueſt by the innkeeper, 
order to make him chargeable.” * 
Bird v. For if a traveller comes to an inn, and the innkeeper tel 
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Bird, x Him bis houſe is full, and the traveller replies, that he wi. This 
And. 29. ſhift or take his chance in the inn, which the innkeeper ſiſ t leave 
Anon. g fers him to do, and the traveller is robbed, the innkeeper e himſ 
| Moor. 78. not liable. But if the traveller had not uſed theſe word tor th 
and the innkeeper notwithſtanding his firſt objection had a in reſpe 

mitted him, he had been chargeable ; for in the firſt ea It was 

the traveller takes all riſk of loſs upon himſelf, and the int an i 
keeper refuſes to take charge; but in the latter caſe, the ad at the 1 
miſlon is an implied waiver of the firſt denial, and fo T un 
ſtores the right of charging him. | that if 

4. The loſs to the gueſt muſt be occaſioned by the ad WF care of 
& the innkeeper, or ſome of his ſervants, or through their Hrrants c 
| « gle.” 5 | | as of no 
Calye's Therefore if the gueſt is robbed by his own ſervant or ore tha 
caſe, panion, the innkeeper is not liable, becauſe it was the guel e wr 
8 Co. 22. fault to have ſach perſons with him. But if the innkeept a, whic 


which: 
I in , 


appoints another perſon to ſleep in the room with his gu- 
and he is robbed, the innkeeper is liable. 1 
| , 


TRESPASS ON THE CASE. 


5. The inn-keeper is only anſwerable for ſuch goods of FP. 409. 
s gueſts, as are within his houſe, and ſo are under his care.s, C. Ibid. 
And therefore if a gueſt at an inn, orders his horſe to be 
arged out to graſs, and the horſe is flolen, the inn-keeper 
not liable: but if he had turned the horſe to graſs, out of 
s own head, he had been liable, for it was his own aQ, 
nd the horſe entirely in his own care. | | 
And even while the things are in the inn, if the inn; Brand v. 
zeper directs the gueſt to place his goods in a particular Glas, 
lace, under lock and key, or he will not be anſwerable for Moor. 188. 
tem, and the gueſt refuſes or neglects to do ſo, but puts Dyer $00. 
km in another place, and they are loſt, the inn-keeper in 
at caſe is not chargeable. | | 
But without ſuch particular direction from the inn-keeper, Calye's 
the goods are loſt, it will be no excuſe to ſay that he de- Caſe, Ibid. 
rered the key of the chamber to the gueſt, and that he did | 
it acquaint the inn-keeper what the goods were; or that 
e thief is diſcovered. | 8 | 3 
b.“ As the inn-keeper is chargeable on the ground of the 
profit he derives from his gueſt or his goods, where there 
i; no profit to the inn-keeper, there ſhall be no charge.” 
Therefore if a gueſt comes to an inn, and departs leaving Gelley v. 
goods there, and tells the inn-keeper that he will return Clark, Cro. 
aſew days, and during his abſence the goods are loſt, the Jac. 188. 
-keeper ſhall not be charged; for he has no profit or gain Noy. S. C. 
m the keeping of ſuch dead“ goods, and therefore thall #P, 410. 
t be chargeable for their loſs. | | 
ut to this are theſe exceptions. | | 
i, It muſt not be a temporary abſence, as if the gueſt gir Edwin 
s out in the morning about buſineſs, and returns before Sandy's 
tht, this is not ſuch an abſence as ſhall excuſe the inn-Caſe, Cro. 
per. | ER 5 Jac. 189. 
. This is confined to the caſe of dead goods, for if the Vork v. 
{ leaves his horſe there for any time, though he is not Grindſtone, 
e himſelf, the inn-keeper ſhall be charged in caſe of alk. 388. 
for the ſtanding of the horſe is a profit to the inn-keeper, | 
n reſpect of that he is chargeable. . 
lt was adjudged in this caſe, that where to an action Croſs v. 
nit an inn - keeper for goods loſt in his inn, he pleaded, Andrews, 
at the time the plaintiff lodged in his inn, he was fic Ceo. Blix. 
F nn-ſane memory. On demurrer to this plea, it was 
that if a man keeps an inn, he ought at his peril to 
care of the goods of his gueſts, and if he be ſick, that 
Tvants ought ; and that it lieth not for him to ſay, that 
'as of non- ſane memory to diſable himſelf in this action, 
ore than in debt on an obligation. | | | 
e writ againſt inn-keepers, mentions only bona & Calye s 
% which properly does not comprehend deeds or vrit- Cale, 8 Co. 
which are only choſes in action; yet by reaſon of the 
„ in the writ, “ ita quod hoſpitibus nullum eveniet 

| damnum,” 


TRESPASS ON THE CASE. 


. 41 I. * dammum,” they are comprized, and for the loſs of | af 
plaintiff may declare ſpecially. + | 1 his 1 
wid. But theſe words confining the loſs to moveables, the inn. s, 


keeper ſhall not be liable for any //s or injury done to the gu- than 
_ ug his gueſt, while in the inn, as an , * f 
uch. 5 | 
Boodle v. 9. If a ſervant is robbed of his maſter”s property, the 
Morris, maſter may maintain this action, againſt the inn-k * the 
Cro. Jac. whoſe inn che goods were loſt. hs | 1 


33 162. And in ſuch ſuit by the maſter, he need not ſhew that the much 
* ſervant was on a journey, for perhaps he was at the end of action 
+Drope v. his journey; as in London on his maſter's buſineſs. 7. 5 a 
Thayne. +10. If one jointtenant of goods is robbed, both may join Th 
Noy, 79- in this action. | | things 
Poph. 179. F11. Another caſe in which an action lies againſt an inn wh 
}Drope v. keeper, as ſuch, is for refuſing to entertain a traveller, and ot mo 
Thayne, to provide his horſe with meat, he tendering him the prope vill Ii 
Latch. 127-price for the ſame. | 3 4. 
S Anon. Theſe are the moſt material caſes which have been decide in 
Keilw. 50- under the head of injuries to private property, where ther * know 
_ 3. is an expreſs or implied truſt. * B 
_—_ We ſhall now treat of injuries to perſonal property in caſe * 
where there is no truſt. 8 "4 Wi 

*P. 412. The firſt is the caſe of Bankrupts. 11 
Brown v. If any perſon ſhall maliciouſly ſue out a commiſſion M * ! 
1 bankruptcy againſt another, which commiſſion is afterward ſone . 
= — ſuperſeded, an action on the caſe lies againſt ſuch petitioniꝗ . him 
; creditor, at the ſuit of the bankrupt, and this notwithſtand fendant 
ing the bond given in purſuance of ſtat. 5 G. 2. c. zo. to tl Judgme: 
chancellor for 200/. and by him aſſignable to the bankrupt non had 

for this bond may be inadequate to the damage ſuſtained; t ne 

and though there is the ſame remedy under the ſtatute, yt fach af 

*tis a common law remedy, and the ſtatute being in the alli, z., 
firmative both ſtand together. | ter's | 

2. The next claſs of injuries to perſonal property {alli deceit 

under this head, is that of Diſceit. | | As wh 

This retpe&s warranties or frauds in the caſes of ſales, n fi ve 

Where there is ſome fraud or deceit on the part of the ſel © WI 

2. Impoſition from cheating or falſe pretences. - ed, 1 

Frauds or deceit in the ſeller may be either, 1. In the © it of a 

luc of the thing fold. 2. In the ſellers title to it. 1d to be 

1. © Where a thing is of a certain value, and that ur | ; And 

« 70 the ſeller, but cannot be known to the buyer, ſor ll 2, lis, 

«« deceit, in the affirming the value to be different from . or wh 

it is, this action lies.“ a apf 

| buy, W 

Wered a, 


is N0 AC 
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As where the landlord of an houſe wiſhing to diſpoſe of P. 413. 
his intereſt in it, affirmed the rent to be more than it really Riſney v. 
was, whereby the purchaſer was induced to give more for it Selby, 
than it was worth, this action was held to lie; for the value ! Salk. 211. 
of the rent was a matter of private knowledge between the 
landlord and tenant. _ | | 

gut if the buyer has it in his power to inform himſelf ofs. C. 
me true value and neglected it, the action will not lie.” 

I 4s if the landlord had only ſaid, that J. S. would give ſo Lord 
much for it, whereas J. S. had never offered any thing, the Raym. 
ation would not lie, for the buyer might have enquired from! 18. 

$. and been informed of the truth. PS, | | 

This is the caſe of things of certain value, but where the Leakins v. 
things ſold are of uncertain value, that is which may depend Cliſſell, 

on whim or fancy, as pictures, or ſuch things which may be 1 Sid. 146. 
of more value to one perſon than to another, there no action 

ill lie, in caſe of taking an exorbitant price. Tg 

2. From theſe caſes it appears, that a man is chargeable, 
in the caſe of ſelling any thing for more than its value, 
knowingly,” — e | 

But it alſo lies for a ſale of a thing where the ſeller is Harvey v. 
ignorant of the value, and that is, where he ſells it 207 Younge, 

# warranty of its value or quality.“ | Yelv. 20. 

As where the plaintiff declared, that the defendant be- P. 4 14- 
ng a goldſmith, and having fkill in precious ſtones, had a Chandler v. 
tone which he affirmed to be a Bezoar ſtone, which he ſold Eopus, 
to him for 200/. ubi rewera, it was not a Bezoar ſtone. De- f we 26G 

tendant pleaded not guilty ; and plaintiff had a verdict; and 
Judgment was afterwards arreſted ; becauſe that the declara- 
tion had not charged, either that the detendant ſold it {owu- 
ing it not to be a Bezoar, or that he had warranted it for 
ſuch a ſtone. | 5 | 2 
3. * If the ſervant ſells any thing in the way of his maſ- 

" ter's buſinets, and warrants it, if there is any fraud or 
' deceit, the maſter is liable.“ 
As where a goldſmith's apprentice ſold an ingot of gold Grammer 
nd ſilver, upon a ſpecial warranty, that it was of the ſame v. Nixon. 
aue with an aſſay then ſhewn, and upon evidence it ap- 5 653. 
pared, that he had forged the aſſay, and made the ingot 

of a lodger's plate that he had ſtolen; the maſter was 
ed to be liable. | | 
And even though the ſeller himſelf has been deceived 
by bis ſervant, yet is he liable to the buyer,” . 

For where a merchant ſold ſilk to another, which after- Horn v. 
4s appeared not to be of the kind the purchaſer meant Nichols, 
buy, whereby he was impoſed upon in the value; he re- k. 489. 
wered againſt the ſeller, though it appeared that there 
45 no actual deceit in the ſeller, but that it was in his fac- 

| tor 
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41 5. tor beyond ſea; for he ſhould be * anſwerable for the deceit 


of his factor civiliter, though not criminaliter, And ſince 
ſomebody mult ſuffer, it is more reaſonable that he who 
truſted the factor, ſhould be a loſer than the other. 

4. But in order to charge the ſeller by reaſon of lis 
« warranty, it mult be obſerved.” | | 

1. * That the warranty does not extend to defects wiſible t 
„the eye of the buyer, for of theſe he muſt be apprized x 
the time of the ſale, but if the defect is not viſible, there 
« a general warranty ſhall extend to it, and ſubje& the 
« ſeller in caſe of a fraud.” : | | 

As a warranty on the ſale of cloth, that it is of ſuch a 


Finch's 

Law, 189- length, and it turns out to be otherwiſe, this action lies 
ag ainſt the ſeller : becauſe ſuch a defect is not viſible to the 
eye, but is to be difcovered only by meaſuring. _ 

Butterfield But where the warranty was on the ſale of an horſe, which 

v. Bur- was warranted ſound by the ſeller, and it appeared after- 

rovghs, wards that be was blind, this action was held to lie, fer 
though blindneſs is a defect in general viſible to the eye, je 

in horſes it requires ſkill to diſcern it. 
Finch's 2. The warranty muſt be made at the time of the ſal 


Law, 289.** and not after it, in order to charge the vendor ; for it 
„ made after the ſale, tis made without conſideration ; nei- 
ther does the buyer then take the goods on the credit o 
„the ſeller.” | 

* So the warranty ſhould be in the preſent tenſe, that 
„ the thing is ſound, not that it will be ſound.” 

3. An offer of a warranty at one time, ſhall not exten 
% toa ſubſequent ſale of the ſame thing.” | 
Anon. For where the defendant came to the plaintiff, who w: 
i Stra. 414. a ſword-cutler, and offered to fell him a ſecond-hand ſworc 
and warranting the hilt to be ſilver: the plaintiff offerec 
him a guinea and a half for it, which the defendant the! 
refuſed : but having offered his ſword to many ſword- cu 
lers, and none bidding him fo much as a guinea and halt 
he returned to the plaintiff who then would give him bu 
twenty-eight ſhillings, which defendant took: It appear 
afterwards that the gripe only was ſilver, and the reſt bras 
upon which the plaintiff brought his action on the firſt war 
ranty, when the court were of opinion that it did not ei 
tend to the ſubſequent ſale, and the plaintiff was non-ſuited 

4- If the vendor knowing the goods to be unſound, uk 


* p. 416. 
3 Black. 
Com. 159. 


Southern v. ' l n 
Howe, any art to diſguiſe them: or if they are in any ſhape differ 
2 Roll. ent from what he repreſents them to be to the buyer, th 
Rep. 5. action lies; for this artifice ſhall be deemed equivalent to u 


expreſs warranty. | : 
2. The ſecond ſpecies of ſraud in the ſeller on whi 


« this action is ſounded, is where there is a fraud in the . 
„ preſentation he makes of Lis title to the thing ſold. 
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As where the plaintiff declared that the defendant, af-*P, 4 17. 
fring a certain horſe to be his own, and that he had bred Harding v. 
him, ſold him to the plaintiff ; whereas in fact he had never Freeman, 
bred him, and he was the property of J. S. the plaintiff re- Style 311. 
covered notwithſtanding there was no expreſs warranty or 
averment that defendant knew that the horſe belonged to 


"WH And the buyer may maintain this adion againſt the ſeller, Furnis v. 
| who ſo ſells, without any title, the goods of another, though 


i bnable ground to believe them to be his property, (as if he 

bought them bond fide,) no action will lie againſt him; but 

e (efendant cannot plead ſuch matter, he mult give it in evi- 

dence. | | | | : 

z. Of the ſame nature with this fraud is where a perſon Warner v. 

afirming that certain goods are the property of his friend, Tallerd, 

and that he has authority to ſell them, in fact ſells them, he duet. 

*having no ſuch authority; in which caſe this action lies 56 PI. 7 

ſor the deceit. | | *F-418 
n this cafe the deceit being in the falſe affirmation, it will gull. N. P 

be ſufficient for the buyer to prove them the goods of ano- 30. 

her, without proving that defendant knew them to be ſo, 

lor it need not be averred in the declaration,) and this proof 

xould be ſufficient to put defendant upon proof that he had 

uthority to ſell them. | 1 ET : 

But in both caſes, if the ſeller is out of poſſeion of the Medina v. 

ting fold at the time of the ſale, no action will lie againſt Stoughton, | 

lim, though the thing ſold was not his own, unleſs there Rl. 
* 8 8 , 2 Ref. 

as an expreſs warranty; for being out of poſſeſſion there 

i45 room to queſtion his title, and in ſuch caſes it is caveat 

mptor, | | | 

As where the defendant affirming that he was incumbent g,gyell v. 

i the living of Stele, ſold the tithes to the plaintiff, when Vaughan, 

i tat he was not incumbent, and had no title, the action Cro. Jac. 

4$ held not to lie, on the ground above mentioned, of not . 

clig in poſſeſſion. | | Das | 

2. The ſecond ground of this action, as founded on de- 

it, is where an injury is done to any perſon from an impo- 

mon in cheating or uſing falſe pretences. | 

As where money was left in the hands of a third perſon Thompſon | 


be delivered lates d th {i nding v. Gardner, 
You 8 to che plaintiff, ne the detendant prete ing Moor. 58g. 


fon 
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P. 419. to ſuch perſon that he * was the plaintiff, obtained the mo. 
ney, this action was adjudged to lie againſt him. 
Harris v. 80 for cheating a perſon with falſe cards or dice of any 
Bowden, © ſum of money this action will lie.” 
| — Eliz. F But it was decided in this caſe, that where a perſon, af. 
Tlohnſon v. of money, whereas in fact he was under age, and fo not 


Pye, liable to the money borrowed, that the action did not lie; 

1 Sid. 258. for being an infant, his contracts were all void. ; 
Skinn. 119. So aſſuming a falſe character, and by that means commit- 
— 06th ting a cheat 15 actionable. As if a man, pretending to be 
ſingle, prevails on a woman to marry him, when in fa& he 

Trin. 36 is married, this action will lie. Sed quere this being felony, 


But if a woman who is married commits a ſimilar fraud, 
Bull. N. P. no action will lie, for all acts of a feme covert are void. 
_ 3. A third caſe of injury to perſonal property for which 


gs v. this action lies is | 
. For not procuring an Inſurance. 
Smith v. For where a merchant gives inſtruction to his correſpon- 


Laſcelles, dent to effect an inſurance on a ſhip of his, and he negleds 
Hil. 28 Geo. to do it, caſe lies under the following circumſtances, if. 
3 erm, when the merchant abroad has effeds in the hands of *is 
Rep. 187. correſpondent in England, he is bound to infure if ordered 
P. 4.20.10 to do, for the merchant abroad has a right to appropriate 
his money in the hands of another in any manner he thinks 
proper. adly. When there are no effects of the merchant 
abroad in the hands of the other, but the courſe of dealing 
has been ſuch that the one has been uſed to ſend orders tor 
inſurance and the other to comply; in ſuch caſe, if the mer- 
chant here neglects to make an inſurance, he ſhall be liable, 
unleſs he has given notice to diſcontinue ſuch dealing. 3dly. 
Where the merchant abroad has ſent bills of lading to his 
correſpondent in England, he may engraft on them an order 
to inſure, as the implied condition on which they are to be 
accepted, which the merchant here mult obey if he accepts 
them. | 7 | 
Wallace v. But if the merchant abroad limits the merchant in E:y- 
Tellfair, Jand to too ſmall a premium, ſo that no inſurance can be 
1 —_— procured, the merchant here ſhall not be liable. 
8 480 where the merchant here uſes due diligence to procure 
ler juſt. an inſurance, which cannot be done, (as here, becaule the 
2 Term. ſhip was not regiſtered at Lloyd's coffee-houle,) and he after- 
| Rep. ibid. ards, by other means, gets an inſurance, which turns ol 
+8mith v. ineſſectual, but without his fault; as where it was ſent to: 
Cadogan, houſe at Newcaſile, which houle ſraudulently kept the po 
ibid. licy, the merchant here was held to be diſcharged. 


Fo 


firming himſelf to be of full age, had obtained ſeveral ſums ! 
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*For i in general, 4 the merchant ties acts bond fide, and is P. 421. 


not guilty of any negligence, he ſhall not be liable. Moore v. 
Morgue, 


3. OF INJURIES TO REAL PROPERTY. Cowp. 479. 


Having conſidered the injuries which occur under the head 
of Injuries to perſonal Property; 1 ſhall now conlider thate 
which fall under this head of l 


Izjuries io real Property, or Chattels real. 


Injuries to real property fall under the two heads of 1. 
Nallrace ; 2. Diſturbance; the firſt POS corporeal, he: 
meer incorporeal hereditaments. 


| 1. Of Nuance. 
Nuiſance is either to the houſe or to the land. 


1. Of Nuiſance io the Houſe. 


1. © If a man has an ancient houſe, and another builds ſo 

« near to him that he deprives him of the benefit of light? 
and air, by darkening his windows, this action lies againſt 
the wrong-doer.” 

« But to maintain this action. the houſe mult be an ancient 1 
* houſe; that is, have ſtood there time immemorial ; for if 8 : 
two men have land adjoining, and one builds a honſe on oo. Lliz. 
“ his own ® land, and makes his windows look into his 118. 
„ neighbour's land, though his houſe may have ſtood thirty *P.422- 
* or forty years, yet may his neighbour build an houſe on ö 
* his own land, and obſtruct the other's lights; for cujus eff 
* ſolum ejus eſt "uſque ad cælum, and it was folly i in the firſt 
« perſon to build ſo near the land of another.” 

2. But if a man builds an houſe upon any part of his own | 
land, and afterwards ſells that houſe to another, neither the 8 
rendor nor any perſon claiming under him ſhall be allowed, Lev. 123. 
by any erection to ſtop the lights, for no man ſhall be allow- 
ed to do an injury in derogation of his own grant. : 

3. But where a man has ſuch ancient meſſuage, and % 0 Co. 58. b 
preſcribes to have his lig hts uninterrupted, no contrary pre- 
icription to ſtop the lights ſhall be alledged againſt it; for 
each being ſuppoſed to have exiſted from time immemorial, 
we latter cannot be deemed more ancient than the former. 

4. * It ſhould ſee, that where a man builds his houſe 
' near a ſtreet, he is entitled to all the to 0's an an- 
cient meſſuage.” 


9 Co. 58. 


be reve is the moſt proper ſituation. 8. C. 
T4 5. But 


8. C. 
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P. 423. 5. But raiſing a wall to obſtruct a proſpe#, or in any 
9 Co. 58. Wile to prevent it, is not actionable, for it only deprives the 

| party of a matter of pleaſure, and abridges him of nothing 
either uſeful or neceſſary. | | | 

6. A recovery of damages in this action does not diſcharge 
en. the nuiſance, for every continuance of it ſubjects the offender 
Cro. Eliz. to a new action, and therefore a perſon may recover da- 
197. mages ſor a nuiſance to an houſe which commenced before 
2 Leon, 103. he came into poſſeſſion, if it exiſted when he entered. 
Therefore where the plaintiff recovered damages againſt 
+Roſewell the defendant for a nuiſance to his houſe, and the defendant 
v. Prior, afterwards under-let it, and this action was for a continu- 
Salk. 460. ance of the nuiſance aſter the under-leaſe : this action was 

held to lie, for as he was before liable to an action for the 

continuance, he ſhould not diſcharge himſelf by his own ad 
of under-lettivg, and as he had a rent in conſideration of 
the continuance, he ought to anſwer for the damages it oc- 
calioned, | 


Weſtborn 
v. Mor- 


Rippon v. 80 alſo may an action be maintained againſt the aſſignee for 

S5. e a continuance of the nuiſance; but with this diſtinction, 

373, | that where the whole miſchief has been done to the pfaintiff 
by the firſt erection, there the action will not lie againſt the 
aſſignee; but where the continuance occaſions a new nui- 
ſance, the aſſig nee is liable. 

Symonds v. 7. This action may be maintained by the lſſee for years, 


dy for obſtructing the lights of an * ancient meſſuage, ground- 
4. ar ed on the preſcription, notwithſtanding the weaknefs of his 
P. 42 4. eſtate, for the preſcription is to the houſe, not to the perſon. 


So alſo may he in rever/ion as well as he in poſſeſſion main- 


— tain an action for a nuiſance, by obſtructing the lights; for 
4 Burr. it is an injury to the inheritance, as well as to the preſent ei- 
2141. joyment, and each may have his own action. 
2. A ſecond ſpecies of nuiſance to the houſe conſiſts in 
over. hanging it, or building ſo near to the houſe of another, 
that the water falls off his roof on that of his neighbour, 
and thereby injures and rots it. 
Reynolds v. Of the ſame nature alſo was the caſe of putting up 2? 
Clark, ſpout, which conveyed the water into the premiſes of the 
res | adjoining neighbour. This was a nuiſance, and actionable. 
Wm. Al- 3. A third ſpecies of nuiſance to the houſe is by infecling 


ec _ it with bad and noiſome ſmells, ſo as to make it unwhole- 
9% 57: *fomme to reſide in; but this falls under the firſt head, of it 
juries to the Perſon. | | . 
2. I ſhall now proceed to 


| Nulſance lo the Land. 


1 Roll. Ab. 1, „If any perſon erects a ſmelting houſe, or works for 
bo. „ making aqua fortis, or ſuch like, the vapor and ſmiFt 7 


Wikis « which [poil; the graſs or corn, or 11:Jures the cattle of his 
1 Burr | neighbour, 
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action lies.“ 


« acighbour, ® it is a nuiſance to the land, for which this xp. 425. 


2. If a perſon ſuffers the ditch adjoining to his neigh-yyr.qy,,wn 
our's land to become foul, or throws ſtones or rubbiſh into Mor- 
it, which cauſes it to overflow, and ſo injures the land, this daunt, Cro. 
action will lie for the injury. 5 1 Eliz. 191. 

z. So if a perſon who has a right to a ſtream of water Brown v. 
running to his land or mill, and another perſon turns it, or Beſt, 
if that perſon, having a right to the uſe of it in a certain Will. 174. 
proportion, varies from that proportion, treſpaſs on the caſe 
will lie againſt him. As in this caſe, where defendant pre- 
ſcribed to have water from a certain water-courſe, running 
through the plaintiff's ground, to two pits on his ground, 
for watering his cattle, it was adjudged that an action lay 
for deepening and widening thoſe pits. | | 

But where a man has by preſcription a right to a ſtream Luttrel's 
of watt, be may vary the uſes to which it is applied; as caſe, 
where formerly there were fulling-mills, he may alter them 4 Co. 84. 
to corn mills, if he does not alter the quantity of the water. | 

4. Another injury to the land is, it a man ſuffers ſuch a Bowlſlonv. 
number of conies upon his land that they go in on that of Hardy, 
his neighbour, and ſpoil it, and yet for this no action will Cre: Fla. 
lie, for they are animals feræ nature, in which he has no? 
property. Vid. Poſt. 430. „ KEE: 

Note, That where a nuiſance is done to the land of #p, 426. 
two tenants in common, they ſhall join in this action, for it game v. 
is perſonal, and concerns the profits of the land. Barwiſh, 

5. * Another injury to the land for which this action lies, Cro. Jac. 

* 1s againſt a parſon er impropriator for not taking away bis 23“. 
#* tithes, which by lying on the graſs, rot and dettroy it.” 

But firſt, * A parſon or impropriator, is not obliged 
to take away the tithes till they are ſet out: So that no 
action will he till then, except there is a cuſtom to the 
* contrary.” 1 ä | | 
For where the action was brought for not taking away of Furneanx v. 
tithes by degrees as cut, the tithes being ſo ſet out, grounded Hutchins. 
on a cuſtom ſo to take them: It was reſolved, 1. That it C. 597+ 
was not ſufficient to eſtabliſh this mode at tithing, that the 
former parſon 50 years ago, had ſo taken the tithes. 2. Nor 
tat ſuch mode was the cuſtom of adjoining pariſhes; though 
it had been other wiſe if it had been the cuſtom of the whole 
county. | EE ee 

2. Where the tithes are ſet out, no notice by the com- 2 Burr. 
mon law is neceſſary ; but it is required by the eccleſiaſ- 1892. 
tical law. And this notice is often required by cuſtom, in 
4 which caſe it is good.” N 8 

bor where this action was brought againſt the plaintiff, Butler v. 
bo was impropriator of tithes, for not fetching away the Heathby, 
ches within a reaſonable time after being ſet out, the de- 3 Burr. 
lendant ® relied on the cuſtom of the pariſh, “that notice ob 

f 6 | __ thould Pp. 127%. 


o 
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ſhould be given to the owner of the tithes, of the ſetting cf 
them out,” which in this caſe had not been done: the cuſ- 
tom was held to be a good and reaſonable one, and the de- 
fendant had judgment. | 

Theſe are the moſt material caſes falling under the head 
nuiſance, 1 ſhall now confider thoſe under the article 


2. Of Diflurbance. 


This belongs to incorporeal hereditaments. And firſt of 
diſturbance of Was. | OE 
Cantrell v. 1. If a perſon has a right to a private way over the 
Church, «© land of another, and that way is obſtructed or ſhut up, 
$4 ib. 466 * the perſon having ſuch right, may maintain for ſuch ob- 
8. Pp. ſtruction an action on the caſe.” | 
Finch's 2. This right of way ariſes, 1. From the grant of the 
Law, 63. Owner of the ſoil. 2. From preſcription which ſuppoſes an 
Co. Litt. 56. original grant. 3. From operation of law: As where a 
man grants a piece of ground in the middle of his field, he 
tacitly gives a right of way to it, as neceſſary to its enjoy- 


ment. | 
Clark v. So where a man having four cloſes, ſold three of them 
ogg. and reſerved the middle one, without any ſaving of a way 


| 18 Jac. to it, and there was none but over the cloſes he had fold; 
70: 79 it was reſolved that the law reſerved to him a right of way 
FLY to it over thoſe he had fold. | 
*P.428. * As to the firſt, © Conſtant and uninterrupted uſage of 
% a way, though not going the length of preſcription, ſhall 
carry ſuch a preſumption of a grant, as to give a good 
valid right of way over the lands of another.” 
Keymer v. For where in an action for obſtructing a way, the plaintiff 
Summers, proved, that one Fowler was ſeized both of plaintiff's rene- 
—— ment and of the defendant's cloſe; and in 1753, had con- 
1 veyed to the plaintiff the tenement, with all ways there- 
1769, Buller with uſed, and that this way had gone with the tenement as 
N. P. 74. far back as memory could go: the defendant produced a 
| ſubſiſting leaſe for three lives from Fowl:r, made in 1723, 
by which he demiſed the field in queſtion, in as ample a 
manner as one Rock, a former tenant had had it, and in this 
Jeaſe there was no exception of a way over the cloſe. Yate, 
J. held that by the leaſe without the reſervation of way, that 
it was gone, and ſo could not paſs under the words al way 
in the conveyance. But as the defendant's leaſe had by 30 
years preceded the plaintiff's conveyance, and the way had 
been uſed all that time, that was ſufficient to afford a pre- 
ſumption of a grant or licence from the defendant, fo as t0 
make it a way lawfully uſed at the time of the conveyance, 
and then the words of reference would operate on it, an 
the way paſs. 5 
As to the ſecond. © But where a way is claimed by pre- 
« ſcription, if a grant of it appears, the preſcription is ne- 
« ceflarily at an end, and mere uſage aſter, gives no *. 
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*For where in a caſe for ſtopping a way, the plaintiff *P 429. 


proved it to have been a way as far back as witneſſes could Rex v. 
remember, but, defendant producing a leaſe made of this Hudſon, 
way for 56 years, that it might he a paſſage during that* Stra. 90g. 
time, which term had expired A. D. 1728, ſome years be- c 
fore this action was brought: the Chief Juſtice held, that 

the leaving the way open for a fey years after the term end- 

ed, was not ſufficient to make it a gift to the public. 

gut though a perſon may have a good right of way, yet Surry v. 


« that ſhall be deſtroyed by unity of poſſeſſion.” 1 5 


(As if A. ſeiſed of Blackaere, and C of Whiteacre, and A. Poglic 166. 


has a right of way over Whitzacre to Bluckacre, and A. at-g , H. g. 4. 
terwards purchaſes Whiteacre, the right of way is extinct: Year book. 
and if A. afterwards enfeoffs another perſon of Whireacre, 21 E. 3. 2. 
the ſevering of the poſſeſſion does nor reſtore the right of Shep. Ab. 
way, if no reſervation nor grant is made of it: for a right 156: 
of way lying in grant, and being one extin&, by grant only 
can it be revived. e e 
2. A ſecond ſpecies of diſturbance for which this action 
lies, is for a diſturbance of the right of Common. | | 

But 1. The ground of this action as far as reſpects the Robert 
commoner, is, that he is deprived of his common, ſo that Mary'scaſe, 


he cannot enjoy it in ſo ample a manner as he is entitled,9 Co. 112. 


and therefore if the treſpaſs be ſo ſmall, that the commoner 
has not any or a trivial loſs, *this action will not lie for#p 4.30. 
him; but the lord may have treſpaſs immediately for any * 
Injury. | = | 

2. The commoner has no property in the ſoil, for that, Burr. 266. 
ſtilh remains in the lord who may exerciſe any act of owner - Bellew v. 
lip, which does not detract from the commoner's right of Langdon, 


common: As he may put conies on the common, and the 02 Eliz. 


commoner cannot deltroy them, or fill up their burrows. | 
But if they increaſe ſo faſt, and in ſuch numbers as to Cooper v. 

deſtroy the common, the commoner can have this action Marſhall, 

againſt the lord, on the ground that he cannot enjoy his! Burr. 260. 

common in fo ample a manner, Ce. 5 | 
3. Turning an ancient watercourſe is another injury for vernon v. 

which this action lies. | Goodrich, 
3. A third ſpecies of diſturbance is, that to the right of i Stra. 5 

holding fairs or markets. > =; 5 
If any perſon is entitled to hold a fair or market, and 

another perſon ſets up another fair or market ſo near to the 

former, as to prejudice its cuſtom, this action lies for the 

injury. 25 | 

1. © But to ſupport this action, it muſt appear, that the Hale on 


© plaintiff's fair or market was the elder one, for otherwiſe F.N.B. 184. 


he is himſelf the wrong-doer.” 


2. But 
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| *P.431. But it is ſufficient to make it a diſturbance, that the ſe- 


Bracton 
Lib. 2. 
cap. 24 


Yard v. 
Ford, 


2 Saund. 


173. 


cond fair or market is erected within feven miles of the for- 
mer, that is, one third part of a day's journey, reckoning 
at 20 miles, for ſo the day being divided into three parts, he 
has one third to go, one third to return, and one third for 
his buſineſs. | 5 

3. * So if the ſecond fair or market is held on the ſame 
© day wich the former, it is a diſturbance, and even if held 
on a different day it may be a dilturbance.” | 

As where the plaintiff declared generally that he was 
ſeiſed of a market, and that the defendant had erected ano- 
ther, without any lawful warrant, within ſeven miles of his 


i Lev. 296. market. Exception was taken in arreſt of judgment, that the 


8. C. 


Croyton v. 


plaintiff had not ſaid that it was on the ſame day, but it was 
over - ruled, particularly it being after a verdict. _ 
4. A fourth ſpecies of diſturbance is, 


If a man is entitled by preſcription, to have all the corn 


Lithebye, of the tenants of a certain manor ground at his ill, this 


2 Saund. 
ECT) 


Bliſſett v. 


Hart, 


action lies againſt any of the tenants, who carries his corn 
eliewhere to be ground. BY 
5. A fifth ſpecies of diſturbance for which this aQon 


lies; if a man has an ancient ferry, and another ſets up a 


Mich. 18G. new ferry near it, the owner of the firſt ferry may have his 


. B. R. 


Bull. N. P. 


action for the injury, in drawing away his cuſtom. 
For he who has an ancient ferry, is compellable by law 
to find boats ſafe and fit for the purpoſe, and it he does not, 


. 
P. 43% he may be amerced: And as the law therefore impoſes ſuch 


2 Roll. Ab 


*a burden on him, it will protect him in the excluſive and un- 


Dn interupted enjoyment of ſuch right. And therefore where 
the law has impoſed no ſuch obligation, it gives no ſuch 
excluſive right. 

1 Roll. Ab. As it a man ſets up a new m// or ſchool in the neighbour- 

107. hood of an ancient one, an action will not lie, though a da- 

Hale on mage may from thence accrue to the ſormer mill or {chool : 

15 oa 8. for ſuch rivalſhip is of public benefit and advantage, and i: 

; is damnum abſfq. injuria. e 
6. Another ſpecies of diſturbance for which this action is 
given is, if a perſon having a fight to fit in a particular 
« pew in a church, is diſturbed therein, his remedy 1s by 
action of treſpaſs on the cale.” | 

Gibt Co- This right to fit in a particular pew of a church, ariſes ei- 

dex. 221. ther from preſcription, as appurtenant to a meſſuage, from 

| keeping it in repair, or from a faculty from the ordinary: 
for in him is the diſpoſition of all the pews, except thoſe 
claimed by preſcription. 5 | 

Stocks v. As therefore the diſpoſition of the pews, is primd facie in 

Booth, the ordinary, in caſe of any diſturbance in the enjoyment ot 

Mich. 27 the pew, the plaintiff mult make out his title, either againſt 

H. 3. K. E the ordi k hewing his title 

Term Rep. the ordinary, or againſt a wrong-doer, by ſhewing 

4:3, by prelcription to the pew, as appurtenant to a meſſuage, 


or under a faculty from the ordinary. - 
ut 
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gut there ſeems this difference; that where the action is *#P, 433. 
zzainſt a ſtranger for a diſturbance, plaintiff need not ſtate Kenrick v. 
nor prove repairs, it is ſufficient to lay his title generally, as Taylor, 
zppurtenant to a meſſuage. But where the action is againſt 1 Wilſ. 326. 
ihe ordinary, he ſhould ſhew both preſcription, as appurte- 
nant to a meſſuage and repairs; for in this caſe, the plain- 
tif declared on his right to the pew, as appurtenant to. an 
ancient meſſuage, and that he, fc. had uſed to repair it, 
but no repairs were proved; and the firſt was held to be 
ſufficient, the defendant being a ſtranger, Nh | 

But an uninterupted poſſeſſion for 60 years will not give stocks v. 

2 title, if neither a faculty or preſcription appears. Booth, ante. 

t ſeemed in this caſe, that the declaration ought to ſtate Buxton v. 
repairs; but that the want of it would be cured by a ver- Bateman, 
dict. . | | : 1 Lev. 71. 

7. The laſt ſpecies of diſturbance which I ſhall conſider is, OT TOTO 
that of offices. | | | 3 

1. If any perſon has a title to any office, from whence Earl of 
ſees or profits are derived, and he is diſturbed in that office, e 
he ſhall have an action on the caſe tor ſuch diſturbance. Proficn 
+But the plaintiff in ſuch action muſt ſhew, that it was anz Vent. 151. 
office in fee, and had fees annexed to it: for if an office is Harvey v. 
rot of that nature, there is no injury, and ſo no action will — 
le. n Fro. Eliz. 

2. The principals of the ſeveral offices belonging to the 23 


courts, have not a power of turning out their clerks at plea- 434. 
ſure, unleſs in caſes of miſbehaviour or miſconduct: and in church XN 


this caſe, an action on the caſe was adjudged to lie againſt Paget, 
lhe defendant who was cuftos brevium, at the ſuit of the 1 Sid. 74. 
plaintiff, who was one of the under-clerks, and turned out 
« his employment by the defendant his principal, without 
ay ſufficient reaſon or fault. | 

t now remains to treat of the laſt claſs of injuries, for 
which this action lies, viz. 7 : 

4 INJURIES TO PERSONAL RIGHTS, not properly 
reducible to any of the foregoing heads. 155 | 

Theſe injuries may be divided into. 1. Such as affect a 
mn [landing in ſome relation to others. 2. Where there is 
W relation. e | | : 
Injuries affecting a man as ſtanding in ſome relation to 
ters, may be divided into, ſuch as affect him in the ſeve- 
drelations. 1. Of an huſband. 2. Of a father. 3. Of a 


alter, | 
Rad firlt of thoſe affecting him in the relation of an huſ- 
ang, | 2 

i. If any perſon intices away the wife of another to live 
part from him, without ſufficient cauſe, the huſhand 
ay have this action for the injury.“ | | 


As 
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P. 435. *As where the plaintiff declared, that his wife unlawfully (el 
Winſmore and without his conſent, had departed from him and lived 
v. Green- a-part, during which time a conſiderable real and perſonal 
bank, eſtate had been deviſed to her, to her fole and ſeparate uſe 
Mich. 19G. and that thereupon ſhe was defirous of returning, and again 
Bull. N. P. cohabiting with him, but that the defendant enticed her, 
78. and perſuaded her to continue abſent, by which means {+ 
continued abſent till her death, whereby he loſt the comſort 

and ſociety of his wife, and the advantage he ought to have 

had from ſuch real and perſonal eſtate; after a verdict for 

the plaintiff, and zoool. damages, it was moved in arreſt of 
judgment, that this was an action prime impreſſonis hut 

the court ſaid that every action on the cafe, was in itſelf a 
novelty. No action lies without damages, and the per quod 

will not be alone ſufficient, except the act done be unlawful: 

but thong ha bare enticement will not be ſufficient nor aQi- 

onable, yet the jury under the direction of the judge, are 

judges of the legality. And as receiving the ſervant of ano- 

ther /cienter, is a ground for an action, @ fortiori it is ſo in 

the caſe of an huſband : and injuries that are within the na- Nude de 

ture of ſpiritual cognizance, if attended with temporal dx lad ſo 


notice 
For 
paint 


mages are actionable. | ined 

Grey „. 2. If in confequence of an enormous battery of his wiſe, 8M 2. A 
Livefey, or any other bodily injury done to her, the huſband is de-Menplo) 
Cro. Jac. prived of her ſociety and aſſiſtance, he may have a particu-{tncin, 
5 lar action for the injury, and declare for a per quod ſervitiu only by 
amiſit. | | | 23. B 

P. 436. „And the ground of the action being, the loſs of the e limite 
Hyde v. Wife's company, not the injury to the wife herſeif, ſhe needs matt 
Sciſſor, not join in the action, | ved bing 
Cro. Jac, 2. The next claſs of injuries falling under this diviſion arag_i* {ecor 
538. ſuch as aſſect a man as ſtanding in the relation of a father. Peng de 
Tullidge v. An action witl lie at the ſuit of the father for getting hf! 
Wade. daughter with child, | "fon, a 
3 Wilf. 18. Put the davghter ſhould beat the time reſident in her f cover 
Poltle- ther's houſe, or the action will not lie. In this caſe Lorq As if 
-03 Mansfield held, that the ſhould be under the age of 21 year's ſer 
3Burr 1557. but, inthe caſe of Tullidge v. Wade, it was held to be no oberer in 
Fennett v. jection, the daughter being above that age. And the poiaad fo of 
Allcott, was exprefsly decided in this cafe. - 2. I ſh; 
Mich. But note, this offence is properly ſued, not in this actionerion m- 
a Hr but in treſpaſs vi ar mis, the father conſidering the daugli 1. © If 
Rep. 166. ter as his ſervant, and declaring for an aſſault with a nd the 
| good ſervitium amiſit. Put the caſes are inſerted here for another 
lake of uniformity, and it ſeems doubtful whether this ad, whe! 

would not lie, it being an act unaecompanied with tori: office « 

and the damages being given for the conſequential injury, che de 

loſs of reputation, c. to the family. This was recogni retuſeq 

in the caſe above of Tullidge v. Wade, where it was attempt action 


ed to ſet aſide the verdi for exceſſive damages. 


And per Buller, ]. 2 Term Rep. 167. an action merely f 
| debauchi 
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%hauching a man's daughter, by which ſhe loſes her ſervice, 
i an action on the caſe. Vide 2 Ld. Raym. 1032. | 
. A father cannot maintain this action for an exceſſive Gray v. 
battery of bis ſon, and the ſubſequent injuries ariſing from Jeffries, 
it, as that he could not marry him as before. euro. Elis. 
The laſt claſs of injuries falling under this head, are 5 - 
thoſe which affect as a man (ſtanding in the relation of a +437» 
net. 
4 If any perſon inveigles away the fervant, or appren- Hambleton _ 
ice of another, and prevails on him to quit his ſervice ; it v. Vere, 
i; an injury for which this action lies. e 6 ROOUIION 
But in ſuch caſe the perſon hiring mult have notice, that Anon. 
the ſervant was then in the ſervice of another and not dif. Winch 51. 
charged, for otherwiſe he might hire the ſervant, ignorant F- N. B. 
of the circumſtances, and ſo would do no injury, unleſs after 2905 
notice he refuſed to diſcharge him. | 
For it is no excuſe for the defendant, who has hired the Fawcet v. 
plantiff's ſervant to ſay, that he did not intice him away, bat Beavres. 
that the ſervant came away / his own accord, and hired with“ dt 
the defendant, if the defendant had notice that the ſervant | 
had ſo deſerted the plaintiff's ſervice, and yet he ſtill re- 
ned him, 8 | | | 
2. A journeyman in any trade is a ſervant, while in the Aldridge v. 
employment of the maſter tradeſman, and an action lies for Hart. 
micing him away, even though ſuch journeyman worked Cowp. 54. 
only by the piece, and for no certain time, | 
*3. But where a perſon was ſo hired to work at a trade for*P, 438. 
2 limited time, under a penalty not to diſcover the ſecrets of Bird v. 
bis maſter's trade, but having quitted his place, the maſter Randall, 
ved him and recow-red the penalty ; this was held to diſcharge 3 Burr 1345. 
e ſecond maſter from an action for hiring him, the penalty 2 
eing deemed full ſatisfaction for the loſs of ſervice. 8.0. acl 
4. „In general, if by any injury received from any per- 
' fon, a ſervant is diſabled in his ſervice, the maſter may re- 
cover damages for ſuch Ls of ſervice, by this action.“ 
As if a perſon digs a ditch in the highway, in which a; Roll. 
nan's ſervant falls and breaks a limb, the maſter may re- Abr. 88. 
brer in this action for the injury, for the loſs of ſervice ; and | 
d ſo of other injuries of the ſame kind. 
2. | ſhall now conſider injuries to perſonal rights, which a 
erſon may receive, without relation to others. - | 
1. © If any perſon ſtands candidate for any elective office, 
and the returning officer !efuſes him a poll, and returns 
another; treſpaſs on the caſe lies againſt fuch officer.” | 
as where the plaintiff declared, that he was candidate for Sterling v. 
de office of bridge-maſter, within the city of London, and Turner, 
ut the defendant as mayor, ſhould hold the poll, and that 3 Lev. 50. 
refuſed a poll to the plaintiff; the plaintiff recovered in? ——_ 50 
Ws action. And it was further reſolved, that it need not * 
e | | | bh 
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kp. 439. be averred in the declaration, that the plaintiff would have 
been elected. : | 

Aſhby v. 2. If a perſon who is entitled to vote at any election, for fr 
White, members of parliament, tenders his wote to the returning of- 
Salk. 19. ficer, which he refuſes to admit or allow, he is ſubje& to this 
action at the ſuit of the voter; For per Holt, the right of 

voting is a noble privilege, of which by this means he is 
deprived. 1 


Bagg'sCaſe, 3. If any returning officer holds an election, or is called ö 
11 Co. 99. upon to make any return, wherein the right of a third per- f 1 
ſon is concerned, and he makes a falſe return to ſuch a writ at } 
on ſuch election: as a ſheriff of members to parliament : . | 
a mayor of a corporation to a mandamus, Oc. an action on 2 = 
the caſe in theſe inſtances lies againſt them. 1 
Prideaux v. Where the right of a ſeat in parliament has been decided i 
Morris, 1n favour of the perſon not returned by the returning offer, 4K 
Salk. 502. or where it could not be decided, as where the parliament 4 
was diſſolved, an action at common law lies againſt the re- 555 
turning officer, but not otherwiſe. N. B. In 1 Wilſ. 127, had 
Ch. J. Wiles denied this caſe to be law. Sed quære. it oh 
But a further remedy is now given by ſtat. 7 & 8 V. z. e. np 
7. which enacts, That if any ſheriff or other officer makes 
* a falſe return of members ro ſerve in parliament, the par- 1 ff 
ty injured, (that is he who ſhould have been returned,) wil 
„ ſhall recover double damages and coſts.” ere, 


*P.440. * 1. An action lies in purſuance of this ſtatute in al aut 
Sir Wat - cafes of a falſe return, not ſolely where there has been rleaſe 
kins Wynne a reſolution of the houſe of commons decidipg the right to . 


— 


v. Middle- the feat. | a a ® frot 
— 92. The ſtatute is not merely penal, but is alſo a remedial, - 
1 Will. 125. , d ce 
2 Stra. 227. One; on which ground an amendment was allowed. "Ui 
S. C. +3. By the ſame ſtatute, a return contrary to the laſt reſo- nofſeſ. 
S. C. lution of the houſe of commons, ſhall be deemed a falſe re- g. 8 
8. C. turn, and ſo ſubjects the officer to this action. And by 5 3. N Moaſe: 
a return of more perſons than are required by the writ oy, Fe 

precept to be choſen, in like manner ſubjects the returning; | 

officer. ; oo arre 

2 Black. 4. As to the caſe of mandamus's, the return was former = 


Com. 111. abſolute, and ſo an abſolute injury was done to the part) o, f 
and therefore this action was given to him for redreſs, but inprop 
now by ſtatute 9 Ann. c. 20. the party may traverſe the ft 
turn, and is not put to his action. | 
Bull. N. Note, An action for a falſe return, muſt be brought ei 


P. 26. ther in Middleſex, where the return is, or in the coun: .. Fo 
from whence it is made. dor ti 
Theſe are the moſt material general heads, under e As . 


injuries for which this action lies, may be claſſed. I ſha 
wention a few caſes of a more particular nature. h 
| 1. 235 
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1. An action on the caſe lies againſt any perſon, for in- Turner v. 
fringing on a patent granted to another, but it is incumbent pit. 25 U 5 

; on the patentee at * the trial, to prove in ſupport of his pa-z.r. 

E tent, that he has made a full and fair diſcloſure in his ſpeci- 1 Term 

p fication, of the manner of doing that, for which he has the Rep. 602. 

| 


patent: for if he gives an ambiguous or unintelligible ac-*P. 44 I. 
count, or containing matters not in the thing for which he _ 
has the patent, in ſuch caſe the patent is void. 55 

And as a grant df a monopoly or patent, may be to the Edgeberry 
frit inventor, by ſtat. 21 Jac. c. 1. So if the invention be new? Stephens, 
n England, a patent may be granted, though the thing was“ alk. 147+ 
practiſed beyond ſea before; for the ſtatute ſpeaks of new 
nanufactures within the realm; ſo that if they be new here, 
it is within the ſtature, for the act intended to encourage 
new devices uſeful to, this kingdom, and whether learned by 
travel, or by ſtudy, it is the ſame thing. 8 | 

2. This action was adjudged to lie againſt the defendant, Hunt v. 
rho was leſſee for years, for preventing the plaintiff whoDownman. 
had the reverſion in fee, from coming on the lands to ſee Cf: Ne. 
if there had been any waſte committed, and this though it“ 
was not ſhewin that any waſte had been done. 1 

3. This action lies at the ſuit of a pariſhioner, for exclud- philly- 
ing him from the ve/lry-room, but it mult be averred, that thebrown v. 
pariſh had a property in the room, and a right to meet Ryland, 
there, or otherwiſe it might be taken to be the defen-' MEG 
ro to which he might only admit whom he 
pleaſed. | Ss | | 

*4. © Where any conſequential injury ariſes to another p. 442. 
, — a breach of truſl, the remedy is by action on the 
"« caſe,” | | | | | x | 

As where plaintiff declared that he was a wheeler, and Kettle v. 
poleſſed of ſeveral tools relating to his trade, viz. an ax, Hunt, 
Cc. and by licence of the defendant depoſited them in his Mich. 25 
bouſe; that defendant had detained them after requeſt for age 78 7. 
o months, whereby he loſt the advantage of his trade; g. 
ſor that time; the plaintiff had a verdict, and it was moved 
n arreſt of judgment, that the action ſhould have been tro- 
er or detinue. But the court held the action well brought; 
'or if the plaintiff had his goods again, detinue would be 
mproper : and though a detainer upon requeſt is evidence 
ab converſion, yet it is not a converſion, and the damages 
ewnanded in this caſe being ſpecial, the action ought to be 
0 too. | 

For it is no objection to this action that another will lie 


* for the ſame offence.” | | 
As where plaintiff declared that he was maſter of a ſhip, Pitts v. 
"ich being laden and ready to ſail, was ſeized by the de- 8 
ſendants, whereby he loſt the profits of his voyage, it wy eee 
checked, that the action ſhould be treſpaſs vi et armies; but 
ler Holt, the plaintiff declares not as owner, but as 12 of- 
| | cer 
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ficer for a particular loſs, and for it in this action he ſha! 

recover; though he might have had treſpaſs on the poſſeſ. a 
ſion. But the plaintiff does not declare for the tort itſelf au 
(the ſeizing of the ſhip,) but for the conſequential injury, the on 


loſs of the voyage. for 
*P.443. * I fhall now proceed to the conſiderations I 
7. Of the PLEADINGS, 2. Of the EVIDENCs, ff * 

And firſt of the | 2 

A 


' PLEADINGS o7 the Part of the PLAINTIFF. 


1. © The declaration in this action ſhould ſtate the parti. 
* cular manner in which the injury complained of has been 
«© committed.” | 


Si“ For where the action was for overloading the plaintiſſ's b 
Cro. Eliz. horſe, whereby he was injured, without /hewing how he was Wl * 
194. overburthened, the declaration was for that held to be bad. 3 
2. Though the declaration goes for a longer time than 
the injury complained of entitles the plaintiff to a remedy late 
* for, yet if it is ſo entitled for any part of the time laid, he WM en 
„ ſhall recover accordingly.” | 5 and t 
South v. As where the plaintiff declared againſt the defendant, as - d 
gras 245. Parſon, for not taking away his tithes when ſet out, but ſuf- 88 
| tering them to lie to the injury of the plaintiff's graſs, from 7. 
the 2oth of Auguſt (the day when the graſs was cut) to the er. 
10th of December following: though the declaration de- _ 
manded damages from the time of cutting, which was wrong, ＋ 2 
as the parſon was not obliged to take the graſs away till it . 
was made into hay; yet for part of the time, the plaint a *% 
= having received an injury, he ſhould recover pro tanto. N 75 
P. 444 3. In declaring on eſcapes, if the party eſcapes out 0 15 1 
Walker v. cuſtody in Eſſex, and be ſeen abroad in Hertfordſhire, the / untl 
Guilds, plaintiff may lay his action in Hertfordſhire, _ kg 
"rs + 2. If the plaintiff declares for an eſcape againſt the de A ee 
Bull. N. P. fendant as bailiff of a liberty, he ought to ſhew that ths 1 "0 
67. defendant had execution and return of writs oY * c 
TMinerv. Þf 3. If an executor brings a /ci. fa on a judgment tob 6 we 
comer reſtator, and has a judgment on it, whereupon a ca. ſa. iſſues Ur 1 
329. and defendant being taken, eſcapes ; in the declaration agam 3 ö 
1 Gold v. the ſheriff, plaintiff may declare briefly on the /ci. fa. an 3 
Scrode, judgment thereupon; but if he declares, that he ſued out 8 
Garth. 14% writ, without ſetting out any judgment, it is an incurabl . a 
| fault. a = 
Green v. 4. Where plaintiff declared againſt the defendant, an 7 ger 
Kennet, lor ney, for negligence in not ſigning a judgment in a cat SME 
wy 3 6.3. wherein he nad been attorney to the plaintiff, and having, which 


1 erm Rep. ſer out in his declaration the writ under which the deſendu 
656. in the original action had been arreſted, he miſ-recited | 
it was held to be fatal. e 

5 
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© In declaring againſt a common carrier, it is ſufficient Baſtard v. 
| Hr | on the culom and undertaking,” with» , 
to declare in general on the cuſtom and undertaking, with- gew gl., 
out ſetting out any ſum which the plaintiff was to have paid N 
a fr the carriage, but merely ſtating it for reaſonable hire, 
5 ſor the carrier may recover on a quantum meruit. 

6. If a commoner declares againſt another perſon, whe- 9 Co. 113. 
ther commoner or not, for an injury * to bis common, he ſhould P. 445 
tate the offence to be That his common, tam ample modo 
lere non potuit fed proficuum ſuum, inde per tolum tempus 
ani/it ;”—for for ſuch injuries only may he have an action. 

And ſuch general declaration for deltroying the graſs, per Atkinſon v. 
quod proficuum, c. is good without ſetting out,“ that de- Wik 256 
jendant claims a right of common;“ for that ſhould be 3 7H 
pleaded either by defendant himſelf or given in evidence on 
the general iſſue. | | 3 | | | 

But in this action, if against the lord of the ſoil, the decla- 3 Will. 2g0. 
ration ſhould lie as againſt hin, ſtate a ſurcharge and the 
particular injury. | | 5 3 

$o the plaintiff, in his declaration againſt a ſtranger, need 4 Mod. 424. 
ſlate no title in himſelf, for poſſeſſion is ſufficient againſt a 
wrong-doer ; and the diſturbance being the gilt of the action, 
and the title only inducement, it cannot be traverſed, except 
the defendant ſets up a title in himſelf and juſtifies, in which 
caſe the plaintiff in his replication muſt ſet out his title. 
7. Where a nuiſance has been continued after a former re- Johnſon v. 
covery in an action for the ſame, plaintiff muſt declare for along, 
continuance of the nuiſance ; for if he declares barely for a 
nuiſance, the former recovery is a good plea in bar. | 

8. Wherever the action is for a diſiurbance to an eaſement ; Vernon v. 
s where a perſon claims a * watercourſe over the lands of Goodrich, 
another, if the action is againſt the tenant of the freehold 8 5* 
the diſturbance, the declaration ſhould ſhew a right in the P. 446. 
flaintiff either from a grant or by preſcription; but if it 
does not appear that the land over which the caſement is 
claimed is the defendant's freehold, it is ſufficient in the de- 
daration to ſtate the injury only; but then, if the defendant 
n bis plea ſets out a right, the plaintiff muſt not demur, 
but ſet out his. | £ 


10. 


tO b p Þ . Fas 
(ues but in declaring againſt defendant for turning a water- Anon. 
gain tourle, it is good to Rate it as an ancient watercourſe, which Cro. Car. 


has been accuſtomed to run to the plaintiff's mill, without 999 
ng out any preſcription, for thoſe words are tantamount. 
9. In declaring for a ditturbance of the plaintiff's fair, it Dent v. 


not necellary to ſet out any title either by graut or pre- S8 
KIIPUOR, | 


at | 
- 0...” Tn this action, the day laid in the declaration is not 
material, provided the plaintiff can prove the injury for 
* which the action is brought to have been committed any 
edu de before che bill fled.“ | 


As 
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| Foſterv. As where the plaintiff declared for an injury to an ancient 
Cs 1 ferry of which he was poſſeſſed, he had ſued out his lair; 
P. 484 on the 22d of Auguſt, and declared for defendant carrying 
aver paſſengers on the 17th of Augug, but at the trial could 

not prove the carrying of any perſons till the 25th of Se. 

4 tember, and a caſe being reſerved, whether ſuch evidence 
. 447. ſupported the declaration, * being after the time of ſuing 
out the /atitat, the court held that evidence of the injury 

any time before the bill filed, which was in Michaelmas term, 


was good. | 
2. I now proceed to the PLEADINGS on the part of the 


DEFENDANT. fo 


x Will. 4. 1. The general iſſue in this action is not guiliy; and Wl cn: 
upon it defendant may give in evidence any matter 
« which deſtroys the plaintiff's action; for the declaration 


charging a particular injury or offence, not guilty, denies Wi © 1 
« ſuch injury or offence.” 4; | F 
Duel v. As in caſe for beating plaintiff's ſervant, per quod ſervitun ing 
Harding, amiſit, defendant upon not guilty may gime in evidence, that iſ © t 
8 3 plaintiff did not loſe his ſervice, fordthat is the injury charged 5 


Bull. N. P. and denied by not guilty. | 
2. 380 under the general iſſue, defendant may give a Mey 


« juſtification in evidence, for if he is charged with that as 
% an offence which is a lawful act, he is not guilty.” 
Slater v. As where the treſpaſs laid was for beating the plaintiff's 
1 horſe, per quod he loſt the uſe of him for ſeveral days, the 
© "defendant pleaded not guilty, and he was allowed to gire 
in evidence, that he kept a ſhop, and that the plaintiff put 
his horſe and cart ſo directly before the defendant's door, 
* that the cuſtomers were prevented from coming to his ſhop, 
P. 448. vherefore he * whipped the horſe away, and the defendant 
had a verdict. | 
2. In the caſe of eſcapes, by ſtat. 8 & 9 IV. 3. c 26. $26. 
« 'The marſhal or warden of any priſon ſhall not in any 
action for an eſcape againſt them give in evidence, a re- 
taking upon freſh ſuit, except the ſame be ſpecially plaadui 
Nor ſhall any ſpecial plea be received, unleſs oath be made 
« in writing by the marſhal or warden, and filed, that the 
«« priſoner did, without defendant's knowledge, privity 0 
« conſent, make ſuch eſcape.” | 
Sir Ralph I plaintiff in his declaration ſets out a voluntary eſcape 
--" 4 defendant may plead that he took the party on freſh fu 
1 Vent. 211. without traverſing the voluntary eſcape; for the alledging 
it is no wile neceſſary to his action, but it ſhould come Ul 
in the replication. ; 
— v. And note, that actions for eſcapes being founded in nal 
ope. cio are not within the ſtatute of limitations. 
3. Defendan 


And 
: the ( 
| charg 


2 Lev. 191. 


TRESPASS ON THE CASE: 


nt . Deſendant, in an action for an eſcape, ſhall never be al- Bull v. 
tat lowed to plead or give in evidence, that the firſt ſait was im- Steward, 
ng properly commenced ; for as he could juſtify under the pro- Will. 255. 
ad ceſs, he ſhall not be allowed to take advantage of any irre- : 


ef gularit ). | | | Wenn 
ice In an action againſt the warden or marſhal, an affidavit Ge 
ng under the ſtatute, that the eſcape, * *if any ſuch eſcape there *Þ . 
ury was, without defendant's knowledge,” is good with theſe, Bl +49 ; 
rin, words. ; | Nas. , 059. 
4. By ſtatute of Weſt. 2. e. 46. A commoner may take 
the in part of the common for a dairy, ſheepcote or eurtilage.“ | 
t is therefore a good plea to an action againſt a commoner Nevill v. 
for incloſing part of the common, that he did it for ſome of 11 
theſe purpoſes But it ſhould appear by the plea that n 
and encloſing was for his own uſe, or fer his ſervant or ſhepherd. 
tter 5. Where either party in this action preſcribes for an 
rion WM © caſement, the other cannot fet up a contrary preſctiption 
nics WJ © without a traverſe of that ſet up by the other.” 
For where in an action againſt the defendant, for divert- Murga- 
itun ing an ancient water-courſe, he pleaded that he was ſeiſed troid v. 
that of two cloſes, through which the water ran, and that he Law, 
rged Wi and all thoſe whoſe eſtatè had, uſed to water their cattle Carth. 117 
there in ſaid water, * but that for convenience of watering, | 
ve a they had a right to dig a ditch near the ſaid watercourſe,” 
at a and fo concluded without a traverſe, this being a prefcrip- 
tion, varying the firſt, was held to be bad without a Nase . 
tiff; So where plaintiff declared, that he was entitled by pre- Spooner - 
the ſeription to a fold-courſe for his ſheep in certain lands, and Day & 
give that detendant had encloſed them, defendant pleaded a con- Cro. Car. 
* put "#7 preſcription to incloſe, and held bad on demurrer for 43% 
Joor, rant of a traverſe. _ | | | 


_ * 2dly. Of the EVIDENCE. P. 450. 
2 Hir, on the Part of the PLAINTIFF. 


a re- | 5 oy | 
And iſt, © In all caſes of this action it is neceſſary that 

the evidence ſhould ſo apply to the offence or injury 

charged, that by no preſumption ſuch offenae or injury 

can be ſuppoſed to ariſe from any other cauſe.” _ Us 
For where plaintiff declared, that defendant in giving Harding v. 
ndence, in an action between the plaintiff and another Bodman, 
ſerſon, had uſed words in derogation of the plaintiff's cha- EF Fo 
ir, whereby the jury gave him but ſmall damages in 

hat action, this action was held not to lie, for it could not * 
* how the jury were influenced in their verdict by thoſe 

ads * . 

1. © In treſpaſs on the caſe, all material averments only 

re put in iſſue, and nothing more, and theſe only are re- 

quired to be proved.“ | = | 

Vor, II. 4 Therefore 


ity 0 


h ſuit 
doing 
me If 


TRESPASS ON THE CASE, 


Winn v. Therefore where plaintiff, in an action againſt his tenant 
— — of certain lands, for SI them out of tenantable repair, 
Rep. 840, declared, firſt as ſeiſed in fee, and it was proved that he waz ne 
only tenant in tail, yet it was held not to be a material yari. WM th 
| ance, becauſe that the leaſe of tenant in tail is not void, but no 


voidable only by the itlue in tail, and could not be avoideg 
during the leſſor's life. 2d. Where he declared, That the Wl © 
tenant had undertaken to leave it in tenantable repair,” and 
it was proved to be, © To leave it in as good repair as the 


*P. 4 51.“ * tenant found it,” it was held not to be a variance, the 1 
| land being proved to be in tenantable repair when the tenant 
ES cb | | wit, 
ee 3. In eſcapes, if the plaintiff declares that he had a god * 
32 85. Cauſe of action againſt 7. S. and ſued out a latilat againſt if 
him, and that the defendant arreſted him, and ſuffered hin ada 

to eſcape, he mult prove a caule of action, or he will be non. 8 

ſuited, though the cauſe of action need not be for the ſame dau. 

ſum mentioned in the declaration; but if the declaration be F 


of a /atitat in a plea of treſpaſs, and the writ produced be en 
of a plea of treſpaſs, ac etiam bille 20l. it will not ſupport . 
Tildar v. che declaration. . 3 5 
Ms: 2. Plaintiff in an action for an eſcape need neither pro- 
Paſch. 2 duce the ca. ſa. nor the copy of it, but the return is ſuffici- 
Ann. ent ; neither need the ca. /a. be ſet forth in the declaration, 
"hoy But if ir be ſet forth with a ſcilicet, that it iſſued ſuch a day, 
Gb. it may be doubtful, whether he ought not to prove the ca. /a, 
er Holt, at With a true telte ; otherwiſe, againſt the ſheriff the warrant 
xon. to the bailiff is ſufficient evidence, though it would not be 
Bull. N. P. ſo for him. Oe. 
ps 3. To prove a voluntary eſcape, the party eſcaping may 
Rex v. be a witneſs, for it is a matter of ſecrecy between him and 
be _ the gaoler. * | 
690. 80 is the conſeſſion of the under-ſheriff good evidence to 
Ld. Raym, charge the ſheriff, for in effect it charges himſelf. 
190. 44. If the action is brought for a reſcue, the plaintiff mul 
P. 45 2. prove, 1. The original cauſe of action. 2. The writ and 
Wilſon v. Warrant, which muſt be by producing ſworn copies. 3. The 
Geary, arreſt, to ſhew it legal. 4. In point of damage, it is expe- 
6 Mod. 2 11. dient to prove that the perſon arreſted has become inſolvent, 
or is not to be found; but this is not neceſſary to ſupport the 
action, for the defendant having been guilty of a breach of 
the law, ſhall find no tavour. 
5. In an action againſt the maſter for an injury done by it: 


Tarvis v. af : 

ſervant, the ſervant is an inadmitlble witneſs, unleſs he ſhews 
2oua, a releaſe from his maſter; for it the plaintiff recovers againk 
1063. the maſter, the ſervant is liable over to him for his own mil- 


conduct; and if N fails againſt the maſter, he may 
ſue the ſervant, ſo that either way he is intere/ted. 
„But where the injury is done in the malter's compan, 


and not by the ſervant alone, there he is a good witnels. 
Therefore 


WV ; 1 — 2 282 — 4 * 


TRESPASS ON THE CASE. 


Therefore in an action againſt the maſter, for that by the Bull. N. P. 
negligently managing his barge, he had run down that of 77 
the plaintiff, Lee, Ch. Juſt. examined all the men to prove 
no neglect, the maſter himſelf being then aſleep in the cabin. 
« But where the action is & the maker for an injury done 
to the ſervant, with a per quod ſerv. amiſit, there the ſer- 
* yant may be an evidence (though the caſe of Dun/ley v. 
« *I/eftbrown, 1 Stra. 414. is contra) from the authority of *p. 4 53 
« the following caſes.” _ 5 | „ 
Ihe ſervant beaten was in this caſe allowed to be a good Duel v. 
witneſs on an action brought by the maſter. | Harding, 
So in an action for a dog having bit the plain-! Stra. 595. 
tiff's apprentice, per quod ſervit. amiſit, the apprentice was Lewis v. 
admitted as a witneſs. _ „ Fogg, 
So where the action was for debauching the plaintiff's * cur: 944 


oy: daughter, the daughter was examined as a witneſs. Cock v. 
* For in theſe actions, the ſervant is no way intereſted in the N | 


| be event, the action being given to the maſter, not for the in- 


jury, but for the conſequences of the injury. 1054. 


ork X 8 DER | 
5. In an action againſt a carrier, the ee ought to per Holt, at 
ro- prove that defendant uſed to carry goods for hire, and that Horſham, 
Fi. Wie goods were delivered to him or his ſervant to be carried; 13 W. z. 
jon. ind if a price be alledged in the declaration, it ought to be Bull. N. F. 
day, N Proved to be the uſual price of ſuch a ſtage, but there needs ro” | 

. Ja, o proof of a price certain; and if a price be proved, there 


needs no proof that defendant is a common carrier, for every 
pe carrying for hire is deemed ſo in law, | | | 

do where the plaintiff declared againſt the carrier, on his . — bes 
Indertaking to carry for a certain price to be paid by the E. 26 G. 3. 
aknor, and on evidence it appeared, that it was to have xp. 454. 


and eon the common, at the time of the ſurcharge laid; it is Welle v. 
The ffcient to ſhew, that from the number turned in by defen- Vatling , 
pe · Nat, he could not have enjoyed his common in ſo ample a man- Rep. 1233. 
vent, er as he was entitled. | | 
t the WM ©: If the action is for diſturbing the plaintiff in taking the Lord Mon- 
ch of ofts of an office, it is ſufficient to prove the value, com-tague v. 
wibus annis, not every particular ſum received. wg Preſs 
by the | i Vent. 171. 
kews ). Of the EVIDENCE on the Part of the DE- 
* FENDANT. | | 


1. In the caſe of eſcapes, the gaoler or officer can take no _ Fell, 
Vantage of .the error in the proceſs ; and ſo if he pleads * 2? * 


an elcape, it ſeems he ſhall not be allowed to plead no ar- 
. lt, for the plea admits the arreſt, | | 


Q 2 2. In 


TRE SPASS ON THE CASE. 


ilſon v. 2. In caſes of reſcue, the defendant may give in evidence, 
- Mc? 271. in mitigation of damages, the ability of the perſon reſcued, 
And that be ſtill is amenable to juſtice; yet if the jury give 
the whole debt in damages, no new trial will be granted, 
And in this caſe, the party reſcued may be an evidence, and 
though particeps criminis, if defendant be guilty, yet ſhall 

*P.45 5, this only go to his credit, not to his competence. 
Powel L. 3. In an action for a falſe return of non eff inventus on 
Hord, meſne proceſs, the fheriff's bailiff is an inadmiſſible witne' 
1 Stra. 649. to prove an endeayour to execute the writ, for he has given 

ſecurity to the ſheriff, ſo that it is his own cauſe in effect. 


4b. The VERDICT, JUDGMENT AND 
: COSTS 5 


Now only remain to be conſidered. | 
1. It ſeems a general deſcription of the verdict in this ac- 
tion, that if the ſubſtance of the iſſue is found it is ſufficient. 
King v. As where in an eſcape plaintiff declared on a taking b 
Aale the defendant, the then ſheriff, and it appeared tbat he had 
Cro. Jac. been taken by a former ſheriff, but he over in cuſtod 
oe to defendant, the iſſue was held to be well found. 
Dates v. So where the declaration in eſcape alledged that the pri 
Machen, ſoner was ſurrendered at the juſtice's chambers in the paril 
1 Stra. 595. of St. Bride, and it was found to be in St. Dunſ/tar's, it vt 
yet held to be good. | | 
Ferror v. So where in a caſe for diſturbing plaintiff in an office, h 
Johnſon, made a ſpecial title, and the jury 9 01 a title variant fror 
Oro. Eliz. that ſo ſet out, yet plaintiff had judgment. | 
25 6 And laſtly, in a caſe on the ſale and Warranty of tu men 
* 450: oxen, and the jury found a verdict as to the ſale of one, on 
= "Mcers. the variance alledged, the court over-ruled it, for the at — 
Cro. Eliz. was on the deceit, not on the warranty. hat 
884. 2. In an action againſt the ſheriff. for a falſe return one o 
poyel v. meſnę proceſs, the jury may give the whole debt in damage w 
Hord. Es : | 


1 Stra. 649. Of the Coſts. 


By ſtat. 2 W. & M. f. 1. c. 5. Treble coſts and dam 
e are given againſt a perſon guilty of a reſcous of a diſtre 
If plaintiff brings a caſe on this reſcous, which he mig! 


{ the 
abutta 
them; 


Lawſon v. | 
Storic, do by common law, he ſhall recover treble coſts as wel 
Salk. 20s. treble damages. . 
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lie ple: 
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ABATEMEN T. 


HAT the goods are the property 
of a ſtranger is a good plea in abate- 
ment in an action of replevin Page 9 

How to plead ſuch matter 0 
In actions of treſpaſs jointtenancy or te- 
nancy in common mult be pleaded in 
abatement ES 3 
one owner only of a ſhip is ſued, he 
muſt plead that matter in abatement 

| | 49% 


Abauttal. 


i the plaintiff in treſpaſs ſets out the 


mag abuttals i | e 
in s of his cl 

ſires them as laid TOs oe wy 1215 
> Mig 


cord and ſatisfaction is a plea i 
— atisfaction is a good ph 4 
ie plea ſhould ſhew how it was done 


= | ibid. 
id i a good plea in ejectment 169 
154 good plea in flander 263 


TH 


103 
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VOLUME THE SECOND. 


Adminiſtyator. 


Adminiftrator peudente lite may maintain 
ejectment | Pape 144 
How an adminiſtrator may declare in 
ejectment _ | 161 
If letters of adminiſtration are loſt, how 
they may be ſupplicd in evidence 213 
May maintain trover for a taking in his 
own time, or in inteſtate's life-time 


| | 6 
If an adminiſtration is repealed; the felt 
adminiſtrator is not liable in trover for 
the goods he diſpoſed of while his ad- 
miniſtration continued ibid. 
Trover will not lie againſt an adminiſtra- 
tor for a converſion of goods by his in- 
' teſtate in his life time 349 
How he may declare in trover 352 
What defendant may give in evidence to 
trover by an adminiſtrator 362 


Admiraliy. 
ueſtions of prize belong excluſively to 
Ui courts of admiralty, and the hs 


will not grant a prohibition for any 
matters connected with prize. 87 - 


| Anendi. 
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VOLUME THE SECOND. 


ABATEMENT. 


Adminifrator pendente lite may maintain 
6 
HAT the goods are a, an adminiſtrator 
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to plead ſuch matter 


lancy in common muſt be ar in] owti time, or in ltteſtats's 
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me owner only of a ſhip is ſued, 2 If an aftninifttation is | 
muſt plead that matter a abatement adminiſtrator ig n« in nee the 
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reſpaſ bg 
plea ſhould ſhew how 1 


i 1 
itisa i 8 
tipo ple i and b 1 f 


1 


bid: | Defendant may avow 


for an amercement a complete 
title as to the juriſdiction of the court 
and extent of the manor ought to be 


Tenants by ancient demeſne are excuſed 
from 4-4 of tolls for the produce 
of their lands 38 

That lands are ancient demeſne how to 
be pleaded in ejectment. 167 


Arreſt. 


Bare words will not make an arreſt with- 
but touching the _ 374 
Tho arreſt muſt be made by the — 
of the bailiff | ibid. 
It muſt be by virtue of a warrant igned 
Aud ſealed by the ſheriff bid. 
The bailiff need not ſhew his warrant 
unleſs ſo required 375 
In what caſes doors may be broken to 
make an arreſt 375 
If a perſon illegally arreſted be, while in 
| ody, charged with a fair arreſt, it 
all be good and valid | ibid. 
Arreſts on a Sunday are void ibid. 
Falſe impriſonment will lie for an arreſt 
wi. a —_ A 5 376 
arreits on that ma 
y may good 


The writ ſhould be of the proper county 
10. 

Delivering a writ to a ſheriff againſt a 
perſon when in cuſtody is @ good ar- 
reſt ibid. 


Atter ney. 


Is liable to an aQion on the cafe for ne- 


| The tourt will not interpoſs is 6 


| Several perſons cannot join in an en 


E X. 


what the damages in 
— ſuch caſe ſhall be 


naming any tenant, by ſtat. 21 M. f. 1g 
How avowries are to be made under the 
ſtatute ibid. 


How far particular eſtates are be ſhewn 


Statute extends 10 all caſes of vromr 


All rents may now be avowed for 10 


Avowry for a zomine jane muſt ſhew a 
Aveury he part of the cone fouls tel 
or part of the rent 
how the ro was ſatisfied i8 
Avowry for more than is due on 


Perſons not ſole ſeiſed how they muſt 

avow, as coparceners, e. gr. 19 
Defendatits may avow y that 
plaintiff held under a certain article 
without ſetting out landlord or lefſor's 
title or tenure, by tat. 11. Geo. 2. c. 19 


10 
If defendant avows under the ſlatute «/ 
habuit in tenementi: is a bad replication 


10 
Copyhold caſes is not within the fat 


Executors and adminiſtrators of tenant in 
fee-tail or for life may diſtrain by ſtat. 
32 H. 8. c. 37 ibid. 

Conſtructions on this ſlatute 11¹ 

They may diſtrain for arrears on leaſes 
ſor years 14 

Defendant may | ans av, me in replevin 
though he miſ-recites his title 23 

How to avow for a — ſor damage 
feaſant to a common where the num. 
ber of cattle is certain or uncertain 26 

What the avowry for an amercement 
ſhould ſet out — 

How ſuch avowry ſhould ſlate the right 

3 


&c. to amerce 5 
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is nonſuit beſore el 
deſendant may recover the rent ar- 


nt by writ of Inquiry by ſtat. 4) 


he defendant need not proceed vader 
the ſtatute 


A writ of ſecond deliverance ſhall ſuper- 
ſede , 


if defendant is nonſuited after avowry, 
the jury who try the iſſue ſhall inquire 
of tl r 
te jury who ey he 6 1 Eee fo 
If the jury w op: the con cauſe n 


am 

writ of in 

tatute does not extend to diſtreſſes for 

poor rates, damage feaſant, &c. 

| K - | 
BAILIFE. 


If defendant in replevin make conuſance 
Sn to J. 8. plaintiff may traverſe 


46 
Vid. Liberty. | 
Bailment. 


Khat are the different ſpecies of bailment | 


95 
Ib caſe of a naked bailment without — 
bt to hailee he is only chargeable in 
tale of lf gro roſs neglect ibid. 
Carrier aud Inn-keeper 
If _ are bailed fur 2 
trading or acting by the propels — 
out profit to bailee, he is chargeable in 
caſe of loſs only by neglect 
lf things are lent to any perſon he muſt 
ue them for the purpoſes only for 
which "_ were __ or he is liable 


407 
| 3 


"the goods of a trader are taken in exe- 
cutzon, but before they are fold he be- 
comes a bankrupt, they belong to the 
aſügnees 75 

Treſpaſs lies by a perſon againſt whom a 
commiſſion of baukrupt has been ſued 
vt, he not being an object of the bank 
Tupt laws daniel the. alhgznees lol tak- 
Wy lis goods | | 83 


4 


132 
Wis we waders whchin the 


n well 45 

Hantlicraft, or mere working trades, not 
within the bankrupt laws. 

The trade need not be lawful 300 

Perſons uſing trade, whatever other pro- 
ſeſſion — may be of, may ; 

prog . * : 

_ 


A 
perſon 1 
o | What departing from the 
held an act © 22 0.15 
What remaining 74 
A banker'sRopping payment 6 not an | 


53] of 


What arreſt and 
months is an act 
From the time of the 


L la 
outlaw 
What fraud 


— 2 of ban 3% 
What fraudulent t or conveyance is 
an act 1 — ibid. 
The aſſignment muſt not be of a trader's 


whole ſtock in trade 
Dy omg epoſe of defrand. 
tors is an act of 


ing any of the 
What aſſignments a trader may make e 316 | 


88 


— 


er and void 


406 What payments to the 1 


tor are acts of bankrupt 7 
What is an act of bankray ney by «trader 
having privilege of par — 
* — act of bankruptey cannot be 


win are good petitioning creditors _ 


under ſtat. 3 Geo. . c. 30. 418 

The petitioning creditor's debt muſt be a 
legal one, and for which an —_ 
would lie 


'The debt muſt be due at the time of he 


act of bankruptcy committed 421 
Need not be contracted Gring the trad- 
=—_ | 323 
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What are good petitioning creditor's debts 
Notes bought in at ten ſhillings fo the 


| Executor of a bankrupt cannot ſue out a 


| How the iſſuing of the commiſſion and 
Whatever is in the bankrupt's poſſeſſion 


Extends to caſes where the bankrupt is in 
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und are good petitioning creditor's 


ebts ibid. | 
A commiſſion may iſſue againſt one 


partner for a partnerſhip debt 324 


commiſſion of bankrupt againſt ano- 
ther ibid. 


the aſſignment is to be proved ibid. 


when he becomes ſo is liable to his com- 
miſſion by ſtat. 21 Fac. 1. c. 19 ibid. 
If mortgagee of a trader's effects ſuffers 
him to remain in poſſeſſion he loſes the 
benefit of his mortgage 325 
The ſtatute does not extend to aſſignment 
of ſhips at ſea | ihid. 
Nor to caſes where he has only the tem- 


porary poſſeſſion 326 


poſſeſſion of the goods of ſtrangers 327 
Except in the caſe of goldſmiths or fac- 
tors ibid. 


circumſtances, is not ſufficient 326 
The aſſignment has relation to the a& of 
bankruptcy 329 
If an extent iſſues before an act of bank- 
ruptcy, but the liberate not executed, 
it ſhall bind the goods of the bankrupt 


330 

The king is not bound by the ſtatutes of 
bankruptcy, but only by actual aſſign- 
ment ibid. 
Neither the bankrupt nor his wife can be 
à witneſs to prove an act of bankruptcy 
committed 396 
A creditor who has ſold his chance of re- 
covering his debt under the commiſſion 
is a good witnels to prove the petition- 
ing creditor's debt ibid. 
An action on the caſe lies for maliciouſly 
ſuing out a commiſſion of bankruptcy 
412 


Barm and Feme. 


Huſband ſeiſed in right of wife may diſ- 
train 21 
Huſhand alone may replevy and avow for 
cattle taken before marriage, which 
belonged to the wife a 
For rent due to the huſband and wife the 
huſband alone may avow 49 
Huſbands ſeiſed in right of their wives 
holding over after the determination of 
their eſtates are treſpaſſers 84 
In what caſes they ſhall join in an action 


| 


| Metre poſſeſſion unconnected with other | 


of treſpaſs | 90 


Wife cannot give permiſſion to age 
goods of her huſband 75 2 

H the huſband diſcontinues lands of t 
wife, ſhe or her heirs may hz 
action of ejectment after his dent 


If the wife aliens land which comes hes 
the huſband, his heir may, after her 
death, maintain ejcdment for them 


1 
How baron and feme ſhould declare - 
ejectment 160 
How far feme covert may deviſe 1; · 
A feme covert trading ſep:rately may d 
the. cuſtom of Linden be a benkruz: 
355 
Baron and feme may join in trover tor 
goods which were the wife's befor: 
marriage | 337 
Trover will lie ageinſt both ſor a convet- v1 
ſion by the wife 349 4 
How to declare againſt them in trow-r U 
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5 i 252 7 
Vid. Declaration, R 
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Bargain and Sali. 


All aſſignments by bargain and ſale wut 
be inrolled within {ix months 153 


Bae. 
Vid. Marringe. 


If the marriage is not rightly crate! 
according to the marriage act 25 (1 4. 
c. 33. it is void, and the iflue he 


A A+ 2 


The inability of the huſhand may he ES 
evidence to buſturdize the iſive 
Though a min has been divorced 4+ 
fripiditatis, if he marries ar ain and 148 
iſſue they ſhall not be battends 209 
Proof of want of acceſs thall baſtardiz: 
the iſſue ibic 
If a divorce » et re toket vlact, 
the children born during thut pern 
ſhall! he beld to be haffards 222 
The wife ſhall not be admitted 778 a ut. 
neſs to prove want of acceſs and 1? "Ip 
baſtardize the iflue 120 = 
How long the iſſur may be horn „er the dert 
death of the huſband to be held h!“ A; 
mate | 111 „ 2 
Parents may baſtardize their iche! U 
before marriage, but not thoſe "8: 
after | 1016s e 
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within the bankrupt laws ay. 300 


Bend. 


uo the ſheriff is to take a replevin bond 
| 5 
Trover will lie for a bond 204 
An arbitration bond eis a go petitioning 
creditor's debt whereon to ground a 
commiſſion of bankruptcy — 444 
in trover for a bond the-declaration need 
not ſet out the date 35s 
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n meintain trover for goods commit- 
td {41 n to carry ; 305 
{4 carricr takes out part of what is com- 
mitted 10 him to carry it is a conver- 
frm of the whole 341 
Citers are liable to all loſſes of goods, 
et tu as ariſe from the ad of 
G1, the king's enemies, or the neglect 
fault of the owner | 396 
on {ir the act of God ſhall diſcharge « 
"arricr 297 
lo [ll be deemed the king's enen nes. 
to diſcharge the carrier 298 
Eu far the act of the owner of th. 
s themſelves ſhall diſcharge the car- 


rier 9. 
H. 15 liable in the caſe of every other Its 
| | hid, 


Ho far a carrier fall be charged by a 
general acceptance, aud diſcharged by 


\ tvecial one 42: 

Currier. is only liable as far as he is paid 
24 . 
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Netice in the newſpaper ſhall amount tv 
4 ſpecial acceptance 491 
A delivery to à carrier's ſ-rvant, is a 
very to the carrier hini{clf ibid. 
\ tege-conchman is not à carrier wir hin 
e cuſtam 402 
tor ges lo on board ſhip the maſter 
or owns ars liable ibid. 
Cart ick. „ ban deliver gos 20 t 
7 Ln tn whomedieettel ibid. 
A tens carrying lor hire are carrier: 
„ thin 4s c 5 
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decforation againſt a carrier for 
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„receive for the carriive, but 
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In an action againſt a carrier what the 
plaintiſf muſt prove Page 453 
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Treſpaſs on the caſe, for what it lies 
[on 
9 ibid. 
But in ſuch caſe there muſt be a duty on 
the party EY ibid. 
Folly and want of due care is a ground 
for this action | 366 
But where the action ariſes from the 
plaintiff's own negle& or folly the 
action will not lie 366 
For the depriving a perſon of a right 
which is common to all the king's ſub- 
jeQs,. an action will not lie without 
{pecial injur | 6 
V id, Sherrf 5g of Pente, 4 
Ca rier, luudeeer, Batlment, Eſca 50 
Reſeue, Return, Commen, Exfement, Nui. 
ſence. 5 


Lies for any neglect or eulpable omi 


Cſaritable Uſe. 


Deviſes to charitable uſes may be good 
as 2ppointments 198 
What reſtrictions are put on deviſes to 
charitable uſes by flat. 9 Ger. 2. ©. 
30 | 199 


Che) en A li 


Inftrumen's conveving a choſe in action 
may be recovered by trover 193 


Clurdorarden. 


Miy maintain treſpaſs for taking gi2ods 
of the church 99 
May procced in a ſuit after their year is 
expired 1bid. 
Churctwardens and overſeers of the poor 
ſhall have double colts in actious of 
treipoſs 1 5 126 
How an ej: ment may be maintained 
for a church . 118 


Common, 


In what caſes » commoner may cliſtrain 


the lords cart! 28 
'n nat caſes thote of anothe oy com- 
SONEY. ibid. 
Aud in wat caſes the cattle of a 
Brunerr 26 


Hen preſcription for cattle lewant and 
cimlont 1540 be pleaded hid. 
Commun mult in his avowry ſhew a 
| 25 good 


WHV 


good and lawful preſcription, and ſet 
out the whole of ir £ Page 27 
_ Commoner muſt prove the whole pre- 
ſcription as Jaid 28 
What evidence ſhall ſupport a preſcrip- 
tion as ſet out 45 
Where common lands are annually divid- 
ed among the pariſhioners, each may 
maintain trover for the part allotted 
to them "2 89 
For what kind of common ejectment 
will lie 127 
Treſpaſs on the caſe lies by a commoner 
for being deprived of the benefit of 
his common | 429 
Will not lie for a ſmall injury 430 
Caſe will lic againſt the lord for over- 
ſtocking the common with conies, ſo 
that the commoners cannot enjoy their 
common tam ample modo | ibid. 
How a commoner ſhould declare for an 
injury to his common 445 
How declare againſt the lord ibid. 
What a commoner may plead to an ac- 
tion for incroaching on the com- 
mon 449 
In actions for ſurcharge of a common 
plaintiff need not ſhew that he turned 
any in on it 454 
Vid. Preſeriptien. 
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Goods condemned by a magiſtrate or 
court having on jurildiction 
cannot be reple vie 45 

if goods have been 9 condemned. 
though that is afterwards reverſed on 
appeal, yet the firſt ſentence ſhew: 
probable cauſe ſufficient to bar an ac. 
tion for malicious proſecution for the 
firſt ſeizing 270 

Trover will not lie for goods which have 
been cendemned by a court of compe- 
tent juriſdiftion, though a foreig: 

one | | 19. 

But it will lie where goods have beet 


condemned by courts of limited juriſ- | 


diction, to try if ſuch courts have no; 
exceeded their juriſdiction ibid 
Where goods are condemned in the ex 
chequer the property is altered, . 
that trover cannot be maintained fo: 
this | 335 
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Treſpaſs will lie for entering a perſon” 
cloſe and killing his cons 

Caſe will lie by a commoner againſt th 
lord fag vvrftocking the commo! 
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| with conies, and deſtroying the con. 
mon Page 433 
But the lord may put conies on the con. 
mon, and the commoner cannot de. 
ſtroy them and fill up their but 
rows | ibid. 


Conſignment. 


if goods are conſigned to a creditor the 
indorſement of the bill of lading con- 
veys a property to the conſignor 24; 
How far the confignment to a factor con- 
veys a property ibid. 
How far conſignments to other perfor, 


266 
In what caſes goods conſigned may le 


ſtopped in tranfitu ibid. 

; _ Conſpiracy. 
In what caſes an act of conſpiracy will 
lis | 175 


How an action for conſpiracy differs 
from an indictment ibi. 
How from an action on the caſe in the 
nature of a conſpiracy 5 70 
In an information for a conſpiracy th: 
fact of meeting and conſpiring nec. 
not be proved | 2b; 


Conſt ab le. 


Conſtables are not liable for executing « 
juſtice's warrant, though the juſtice 
wants juriſdiction, under ſtat. 24 Gt. 
2. 4. 14 | | 73 

May plead the general iſſue, and give the 
ſpecial matter in evidence 110 

Shall have double cofts in treſpals 143 


C n:ſ:e. 

Conuſee under an elegit cannot diſtran 
or avow in replevin under tat. 32 7! 
8. c. 37 1 

Convey et. 
or what conveyances or ſales are vo 


under ſtat. 13 Err. 
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ay be general without ſtating a title 
Page 20 

rxccutors and adminiſtrators of tenant 
in fee tail or for life cannot diſtrain 
for rent due of copyhold lands 22 
How to preſcribe for common againſt the 
lord or a ſtranger | 30 
Copyholder is liable to treſpaſs for cut- 
ting trees for houſebote, hedgebote, or 
hayhote | . 62 
what caſes copy holder or his leſſee may 
maintain ejeAment _ 145 
How far admittance in ſuch caſes is ne- 
ceſſary to he proved = <0 
Admirttance of tenant for life is an ad- 
 m.fion of him in remainder ibid. 
e complete title veſts till admittance 
147 

en ſurrenderee is admitted the admit- 
tance ſhall relate to the time of the 
\rrender ibid. 
„declaration in eczeAtment by a copy- 
der, what it ſhould flate 1860 
ment for copyhold lands of ancient 
emeſne ſhall be tried in the king's 
courts 168 
es of copyhold lands not within the 
mute of wills 31 U. 8 132 
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vic or aggregate may maintain an ac- 
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ant all have his coſts 49 
extend to avowries fer amerce- 
1t> and heriots, Se. = 
L in cuie_ of a non-ſuit there ſhall be 
d cats | ibid. 
„here the avowry 15 for a nominee 
U tall there he coſts ibid. 
"ther are ſeveral defendants in reple- 
„ant one is acquited, he ſhall not 
art his cofts | 54 
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ts ners lirit given by tlie ſtatute of 
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4 . takes away coſts where the 
amazes are under forty ſhillings 
h ibid. 
N11, 22 & 23 Car. 2. c. 9. extends only 
| to trulpals ure clauſum fregt 118 
# trelpals de b:my aſpertatu there ſhall 
ways be full colts | thid 
Wuere the freehold could not come in 
„ene certificate is not neceſſary 
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But where the frechol4 could come in 
_ queſtion and damages under forty ſhill- 
ings, there ſhall be no more colts with- 
out a certificate Pige 119 
Where there are two counts in treſpaſs, 
and one is de hut aſportatis and a ge- 
neral verdict, there ſhall be ful! coſts 
120 

In what caſes the addition of ſpecial da- 


mages ſhall give full coits 121 
In cauſes removed from the inferior 
courts full coſts are always given 122 


On writs of inquiry plaintiff ſhall always 
have his full coſts ibid. 
In caſes of treſpaſs by apprentices or in- 
ferior tradeſmen, plaintiff ſhall have 
full coſts undder ſtat. 4& 5 WV. . 
c. 23 8 ibid. 
Who is an inferior tradeſman under the 
ſtatute ibid. 
Where the judge certifies the treſpaſs to 
be wilful uni malicious, the plaintiff 
ſhall have ſull cots by tat. 8 G y IF. 
3. c. 11 | Wo 
At what time the judge mult give his 
certificate ibid, 
Defendant in treſpaſ« ſhall have his coſts 
if he has a verdict, or the plaintiff is 
nonſuited | 124 


In treſpaſs againſt ſeveral, if one is ac 


quitted, he ſhall have tis full colts, ur- 
leſs the judge certiſics that there was 
goed caule for making him a defendant 
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In actions of treſpaſs againſt juſtices of 


peace, or their ofbcers, they ſhall have 
double coſts 124 

Fo what cafes the ſtatute giving double 
cofts extends | ibid. 

Extends to churchwardens and overteers 
of the poor ibid; 
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Under ſtat. 21 72-. 1. c. 16 in actions of 
ſlander, if the damages arc under forty 
ſhillings, plaintiff hell have no more 


cots than damages 1 
But the jury may give full colts 268 
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When the declaration ſhovid be in the 
debet and when in the detinesr Fuge 7 
. eee ould Rats the e 
and kind of cattle or NEAT Tape” 


if the cjeAment is on the danſe of ſe- 
veral each muſt have an intereſt in 
the whole Page 159 
Therefore tenant for life and him in re- 
mainder or tenants in common cannot 


2 where ibid. | join in a demiſe in ejeſt ment 160 

2 In Tre 515 << a4 * jointtenants and pascaners 2s | 

— ues = a 

x 4 1 — How huſband and wife ſhould declare 

How If or vr ibid. | in cjeAment ibid. 

When in ich a cafe ſhall plaintiff be | How copyholder ſhould declare ibid. 
driven to his new aſſignment ibid. | 4th. /» Gander, 

PlinuF in treſpaſ way declar general- | How far innzeqder in the declaration for 
ly —— ſtate the particular injury in his| ſlander admiſſible 254 
replication 9 3 | Shall not make the perſon certain ihua, 

la treſpaſs de leni aſpert. the u- | How far an averment ſhall be admitted 
lar goods ſhould þe in | decks 466 


ration 
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ſeſſion muſt be ſlated in the declaration | able no averment is neceſſary 257 
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claration for which 
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The declaration ſhould be cd to 
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How to declare on the tenor of * 
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Vid. Erres. A writ of error cannot be ſued out in the 
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Deferidant ſhall not be allowed to bring | To e an officer with an eſcape 
— vg pending a writ of error arreſt muſt be lawſul | 
ant firſt, unleſs he is out of poſſeſ- 7 Vid. Arreſt. b 
| ry 228 
| If any perſon committed to the cuſtedy 
Election. | the Sag, either on me/ve or final p 
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y 438| When the old ſheriff in handing over the 
If z perſon intitled to vote tenders it to priſoners to the new omits any it is an 


the returning officer, and he refuſes it, — 1 
How the old ſheriff muſt hand over le 


2 — for ſuch refuſal | 439 
againſt a returning officer for a 
falſe return on an eleQion ibid. 


In caſe of a falſe return, the member to 
A T 
The ſheriff is only anfwerable for an < y 
n of 
The ſheriff is liable in the caſe of an c. The 
cape when the priſomer is in cuſtody a ell 
a capiar utlagatum 8 did. 


1 
No action will lie againſt a ſheriff when 
wa _ has — on IN 301 
re court s juriſdi 
ceſs is not void N 
Aliter where the proceſs is ng 


What reſcue ſhall excuſe the theriff 
caſes of eſcape. Vd. Reſcue. 
| A recaptien on freſh ſuit alſo exculo 


the ſheriff 94 
In caſes of voluntary eſcapes the gael? 
nant ſhall have the emblements where] cannot retake his priſoner ibid. 
e or | But he may in the caſe of negligent 4 
| 62 apes 
The recapiion muſt be on freſh ſuit 
And be before action brought 


Tenant by elegit may maintain an ejeR- 


ment 141 
What in ſuch caſe he muſt prove ibid, 
How the ſheriff is to execute an elegit 

| 143 


Emblemontt. | 
In eſtates of uncertain duration, the te- 
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proved 
How evidence may be given of the 2 
execution of a will 192 
Fid. Witneſs, Will, | 


i 
* ions for eſcapes plaintiff muſt prove 
a good cauſe of Lala "4g 
But he need not produce Ge e 
return is ſuſſi 
The conſeſſion of the — is Baſtard. 
good evidence to charge the How far the evidence of the father 


I mother is admiſſible to baſtardize 
The party eſcaping ay be 2 to iſſue 
prove à voluntary ef * — If letters of adminiſtration have been loſt, 


la in aQion for eſcapes o.the qarty how their evidence may be 


ihe advantage of ever in . 
454 r . 
What verdict in eſcapes is good 
pn” | eee 
wardens 


le is ſufficient for plaintiff. 66 prove the 
' ſubſtance of the words laid; not nod. the 
iſt. Is ae. 


for Aa in- 
Wing ſhall be- dia ment for felony, there _ 
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I ejectment is brought by a perſon 
claiming as heir at law he muſt prove 

a regular pedigree Page 181 
Vid. Evidence, Witneſs, Verdict, Habere, 
Judgment and Coſts. 
Though a judgment in ejectment has, 
been regularly obtained, the court will 
ſet it aſide upon payment of coits 216 
How error is to be brought on a judg- 
ment in ejectment. 14, Errer. 
If the leſſor of the plaintiff is an infant or 
abroad, the court will ſtay proceedings, 
until ſecurity for payment of coſts} 
219 

Plaintiff ſhall not be allowed to bring a 
ſecond ejectment without payment of 
coſts in the firſt 220 
Defendant ſhall not be allowed to bring 
an ejectment pending a writ of error 
on the firſt, unleſs he is out of poſſeſ- 
ſion 221 


Electian. 


Caſe lies for refuſing a candidate à poll at 
any election 438 
If a perſon intitled to vote tenders it to 
the returning officer, and he refuſes it, 
caſe lies for ſuch refuſal 439 
Caſe lies againſt a returning officer for a 
falſe return on an election ibid. 
In caſe of a falſe return, the member to 
parliament, the party injured, ſhall re- 
cover double damages by ſtat. 7, 8 . 
ibid. 
will 
440 


3. 4 7. : 
Under what circumſtances an action 
lie under this ſtatute 


Elegit. 
Vid. Cmnuſee. 


Tenant by elegit may maintain an eject- 
ment ; 142 
What in ſuch caſe he muſt prove ibid. 
How the ſheriff is to execute an elegit 
143 


Emblements. 


In eſtates of uncertain duration, the te- 
nant ſhall have the emblements where 
it is determined by the act of law, or 
of God 62 

Aliter where determined by the act of 
leſſee himſelf 

Caſe of leaſes at will 

In leaſes of certain duration the tenant 
ſhall not have the emblements 64 

But in ſuch leaſe he may have them by 
the cuſtom of the country ibid. 


D 


E X. 
8 Error. 
If the plaintiff in eje d ment brings 4 . 
of error, be ſhall be dowd © rok 
the rent Pie 216 


Defendant is entitled of right to a writ cf 


No action will lie againſt a ſheriff when 


It the party voluntarily ret 


error ibid. 
The court will annex terms to the grant. 
ing of a writ of error 217 
A writ of error cannot be ſued out in th. 
name of the caſual ejector ibid. 
Nothing ſhall be aſſigned for error in 
ejectment which will make it neceſſar- 
to go into the title ibid. 


Eſcape. 


To charge an officer with an eſcape the 
arreſt muſt be lawful 376 
Vid. Arreſt, 


If any perſon committed to the cuſtody oi 
the ſheriff, either on meſne or final pro- 
ceſs, is ſeen at large, it is an eſcape 

When the old ſheriff in handing over _ 
priſoners to the new omits any it is an 
eſcape 378 

How the old ſheriff muſt hand over the 
priſoners to the new 379 

The perſon eſcaping mult be legally in 
cuſtody or it is no eſcape ibid, 

If the bailiff of a liberty brings a priſoner 
out of his liberty it is an eſcape ibid. 

The ſheriff is only anſwerable for an < 
cape from himſelf or from one of his 
own officers | 380 

The ſheriff is liable in the cafe of an es 
cape when the priſoner is in cuſtody on 
a capias utlagatum 8 ibid, 


the arreſt has been on void proceſs 300 
Where the court has juriſdiction the pro- 
ceſs is not void ibid. 
Alter where the proceſs is — 

. i 101. 
What reſcue ſhall excuſe the ſheriff in 


caſes of eſcape. Vid. Reſcue. 
A recaption on freſh ſuit alſo excuſe 


the ſheriff 304 
In caſes of voluntary eſcapes the Leer 


cannot retake his priſoner 
But he may in the caſe of negligent 4: 
capes _ +0 
The recaption muſt be on freſh ſuit ibid 
And be before action brought ibid. 
urns, it is equ# 
valent to a recaption on freſh ſuit ibid. 
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| Ii treſpaſs is laid with a centinuande the 


EN: 
Gall not diſcharge the action againſt 
the gaoler Page 386 


Nar in the cafe of voluntary eſcapes ſhall 


the ſubſequent aſſent of the plaintiffs 
purge the eſcape | ibid. 
The ſheriff may have an action againſt 
the party eſcaping, though he himſelf 


has not been ſued 87 
But the bailiff who made the arreſt can- 
not ibid. 


In caſe for an eſcape plaintiff may either 
lay the venue where the eſcape was, or 
where the party was ſeen at large 444 

How the plaintiff muſt declare againſt the 
bailiff of a liberty ibid. 

How an executor mult declare for an eſ- 
cape | ibid. 

In actions for eſcapes plaintiff muſt preve 
a good cauſe of action 451 

But he need not produce the writ, the 
return is ſuſſicient ibid 

The confeſſion of the under-ſheriff is 
good evidence to charge the __ 

ibid, 

The party eſcaping may be a witneſs to 
prove a voluntary eſcape ibid. 

In an action for eſcapes the party cannot 
take advantage of error in the proceſs 


| 454 
What verdict in eſcapes is good 455 


E fray. 


Treſpaſs will not lie againſt the owner of 
an eſtray for taking him off the land 
of the lord of the manor without pay- 
ing for his keeping 87 

The lord way maintain trover for an 
eltray within the year and day 335 


Evidence. 
iſt. In Treſpaſs. 


Nothing ſhall be- given in evidence in 
treipats which is out of the iſſue 112 
What may be given in evidence under 
the general clauſe of ala exormia fecit 
in the declaration in treſpaſs ibid. 
I plaintiff ſets out the abuttals of his cloſe 
he muſt prove them as laid ibid. 


evidence muſt be confined to the time 
in the declaration | I 
In tretpaſs de bn: aſportatis the plaintiff 
can only give evidence of the taking of 
the oy laid in the declaration ibid. 
If p..intifl makes a new aſſignment he 
Waves the place laid by the defendant 
* cannot give evidence of a u 
ere „ ibi 
Vai. II. | 


D E 


X. 


If defendant proves a good juſtification, 
it ſhall be good though not ſtrictly ap 
pleaded | | Page 114 

Vid. Sheriff, Execution, Officer. 

2d. In Ejettment. ERAS 

Plaintiff in cjetment muſt prove a good. 
title in himſelf 170 

It is ſufficient for the defendant to ſhew a 
8 title out of the leſſor of the plain - 
ti | 171 

In caſe of an old leaſe and poſſeſſion 5 

meſne aſſignments ſhall be preſume 

| 173 

In the declaration in ejectment all the 
parts of it muſt be proved ibid. 

In ejectments on demiſes at will, notice 
to quit muſt be proved 124 

In eje d ment for a rectory what muſt be 
proved 8 | 172 

How evidence may be given of the due 
execution of a will | 192 

Vid. Wuneſs, Will, Baſtard. 

How far the evidence of the father and 
mother is admiſſible to baſtardize their 
iſſue | 5 

If letters of adminiſtration have been loſt, 
how their evidence may be ſupplied 

21 

An old terrier of land is evidence in dect 
ment ibid. 

Terrier of glebe evidence where it is fign» 

ed by the church - wardens ibid. 


But a ſurvey by one party is not evi- 


dence ibid. 
3d. In Slander. | 
Plaintiff can only go into evidence of the 
ſpecial damage laid in the declaration 
264 

It is ſufficient for plaintiff to prove the 
ſubſtance of the words laid, not the 
words themſelves 265 
How far a collaquium muſt be proved 266 


| 4th. In Malicicus proſecutian. 
In malicious 


roſecution for a former in- 
dictment for felony, there muſt be a 


copy of the record and acquittal grant» - 
ed by the court where the 'trial was 
given in evidence 283 


Aliter where the indictment was for a 
miſdemeanor ibid. 
What plaintiff may give in evidence to 
increaſe the damages 284 
What ſhall be proof that the proſecution 
was at defendant's ſuit ibid. 
If the party got off on a nol: preſegui it 
will not . e the declaration 2853 
In the caſe of a conſpiracy there is no ne- 
ceſſity to prove the fact of meeting and 
conſpiring” ibid. 
What ſha}l be ſufficient evidence of a 
probable cauſe in favour of the defeng- 
ant LY | ibid. 


Td 


Ty 


3 "gh 


N DP 
sth. In Tro er. 
Where there has been a tortious taking of 
the goods, an actual converſion need 
not be proved a 
Aliter when they have come to his hands 
dy finding or otherwiſe ibid. 
Demand and refuſal is evidence of a con- 
verſion. not a converſion itſelf 354 
Where there is no converſion proved, 
trover will not lie ibid. 
Demand of ſatisfaction and refuſal is evi- 
- dence of a converſion 535 
In trover for goods taken at ſea what 
_ plaintiff muſt prove ibid. 
How the evidence in caſe ſhould apply 
450 
In cafe material averments only are put 1 
evidence ibid. 


Exchange. 


Trover will not lie for things exchanged 
and poſſeſſion delivered 334 


Exciſe and Cuſtoms. 
Treſpaſs lies againſt officers of the exciſe 


and cuſtoms for entering an houſe to 
ſearch for ſmuggled goods if none arc 
found 78 
Or if they had not a writ ef aſſiſtance, or 
a conſtable with them, ſtat. 13 Car. 2. 
. 1. | | | WAL | 
In ſearches by night by exciſe officers 
there muſt be a conſtable of the place 
with them by ſtat. 8 Anz. c. 9. ibid. 
And if no goods are found they are treſ- 
paſſers ibid. 
The warrant granted by commiſſioners 
of exciſe is not a juſtification to the 
officer if no goods are found 80 
But a condemnation of the goods in the 
exchequer is a complete bar to an ac- 
tion for taking the goods ibid. 
But this is a juſtification to officers only 
. ibid. 
A condemnation of goods in an inferior 
juriſdiction as by the commiſſioners is 


not concluſive in favour of the officer | 


ibid. 

In what caſes of ſeizure the officer ſhall 
be juſtified though the goods are- not 
condemned $1 

In ſuits in the exchequer, proof of pay- 
ment of the duties lies on the claimant, 
ſtat. 6 Ges. 1. c. 21. ibid. 
In actions of treſpaſs againſt officers of 
the revenue, 2 of the non- payment 
of the duties lies on them 82 
Actions e. officers of the revenue 
muſt be laid in the proper county, and 


Page 353 


E 


brought within three months, ſtat. 17 
Geo. 2. Page 82 
They may plead the general iſſue, and 
give the ſpecial matter in evidenee 114 
Trover lies againſt cuſtom houſe officers 
for ſeizing things not liable to pay 
duty, as the wearing apparel of 7 
ers 
When only a cuſtom-houſe officer — 
ſeize contraband goods ibid. 
If the judge certiſies a probable cauſe for 
ſeizure, plaintiff ſhall only have two- 
pence damages and no coſts, ſtat. 19 
Geo. 2. c 34 340 
When the certificate may be given ibid. 


X, 


Executim, y 
Vid. Sheriff, King, Bankrupt. 


Goods taken in execution cannot be re- 
plevied 45 
Goods taken in execution muſt be re- 
moved within a reaſonable time 76 
It is not lawful to break doors to execute 
a writ | ibid. 
This privilege is confined to the owner of 
the houſe ibid. 
Things fixed to the freehold cannot be 
taken in execution ibid. 
Stat. 8 Ann. c. 17. goods taken in execu- 
tion cannot be removed off the pre- 
miles till the landlord is paid one year's 
rent 358 
If the ſheriff has notice of the rent being 
due, and he removes the goods, he 
ſhall be liable in caſe ibid, 
The payment muſt be by the plaintiff in 
the action | ibid. 
And muſt be ef the whole rent, without 
deduction for ſheriff's fees ibid. 
The ftatute extends only to caſes of the 
immediate leſſor _ 3% 
But extends to all caſes of f. fa. ibis 
But it is neceſſary that the ſheriff ſhould 


have notice ibid. wh: 
The writ which is firſt delivered muſt be fade 
firſt executed, or the ſheriff is liable in 004 


caſe 390 


Executor. 


Executors or adminiſtrators of tenants i 
fee tail, or for life, may diſtrain f. 
rent arrcar by ſtat. 32 H. 8. c. 37. 1 

Executors may maintain replevin for tbe 
goods of the teſtator taken in his lil 
time | bo 

Executors ſhall have reaſonable time i 

remove the goods and cattle of . 

teſtator | 100 

Executo 
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Executors may maintain ejectment for an 
ouſter in the time of the teſtator 


| 25 5 Page 144 
An executor is a good witneſs to prove 
the ſanity of the teſtator 214 


Executor of a bankrupt cannot ſue out a 
commiſſion . 324 
May have trover for a converſion of 
oods in teſtator's life-time 336 

If the wife is executrix, the huſband may 
join in the action | ibid. 
An executor de Jo tort is liable to trover 
at the ſuit of the adminiſtrator, even 
for goods recovered againſt him by a 
former judgment ibid. 
Trover will not lie againſt an executor 
for a converſion by the teſtator 349 


Extent. 


An extent at the ſuit of a ſubject on a 


ſtatute, if executed before the act of 


bankruptcy, though the liberate iſſue 


afterwards ſhall bind the goods 330 
An extent at the ſuit of the crown ſhall 
bind the bankrupt's goods if iſſued any 
time before the aſſignment 331 
f duties are due for candles, the goods 
of the bankrupt are liable after the 
aſſignment ibid. 
Extents at the ſuit of the crown ſhould 
be truly teſted 332 


F. ; 
FACTOR. 


if a ſactor is impowered only to ſell, but 
the goods are not delivered to him, the 
owner may fell them 288 
How far the conſignment of goods to a 
factor ſhall convey a property 294 
vods of a merchant in the hands of a 
factor arc not liable to his bankruptcy 
| 327 
what caſes of death or inſolvency of a 
lactor the merchant can follow his 
| (pode and property and recover it 328 

actor has a lien upon all goods con- 
ligned to him for the balance of a ge- 
neral account, or any money advanced 
on them 341 
nd even where he knows the merchant 
to be inſolvent when he advances the 
— 342 


Fairs and Markets, | 


1 


„ 


4 king only can make a grant of fairs 
and markets, and create a toll 
e way be claimed by preſcription 


N D E 


xX. 


The claim of tolls is to be taken ſtrictly 
| Page 37 
Goods brought to fairs or markets to ſell 
may be diſtrained for toll, but not for 
damage feaſant 38 
Treſpaſs lies for erecting a ſtall in a fair 
or market without the owner's leave 


| 0 
Caſe lies for diſturbing a perſon intitled 
to an ancient fair or market 430 
But the plaintiff's market muſt appear to 
be the elder one | ibid. 
If the new tair is within ſeven mules, it 
is a diſturbance for which caſe lies 43 
So if held on the ſame day it is a diſtur- 
bance | . ibid; - 
In declaring for diſturbance in a fair it is 
not neceſſary to ſet out a grant or pre- 
ſcription | 


| Father. 
Vid. Parent. 
Far mer. | 


Under what circumſtances he may be 
made a bankrupt 303 


Ferry. 


A perſon who has an ancient ferry may 
have caſe againſt one who erects ano- 
ther ſo near as to take away his cuſtom 

| | 43t 


Fieri Fucias, 


If a f. fa. goes to take the goods of one 
perſon, and another's are taken, treſ- 
Paſs will lie againſt the ſheriff 74 
The ſheriff cannot break doors to execute 


af. fo.” | 76 
How the execution of a F. fa. differs 
from a levari facias | 77 


A 2 fa. cannot be executed till the land- 

and is ſatisfied of one year's rent 388 
The firſt writ of f. fa. delivered to the 
ſheriff mult firſt be executed 390 


Fine. 


The ſteward of a leet can only fine for 
offences committed in his view 31 
For a fine or amercement in a court leet 
a fine by common law is incident ibid. 
Aliter in a court baron ibid. 
An avowry for a fine nced not conclude 
prout patet per recordum 


4 
36A fine impoſed on many jointly is _ 


40 
The 


abid. | 


R 2 


| I 
The lord cannot diſtrain for a fine pro 
certe letæ without a preſcription Page 40 ö 
Fine ef Land. 


— 


Where an ejectment is brought for lands 
paſſed by a ſine, the confeſſion of leaſe 
entry and after is not ſufficient 162 

An actual entry muſt be made, and muſt 

recede the demiſe ibid. 

Where an entry is made to avoid a fine, 
the action muſt be commenced within 

one year after by ſtat. 4 Ann. c. 16. 

| 163 
What ſhall be a ſufficient entry to avoid a 

fine | 164 


Fiſbery. 


How far the rights of fiſhery are in the 
king, and how far in the ſubject 66 
Difference of free fiſhery and common of 
fiſhery 67 
Free and ſeveral fiſhery claimable only by 
. preſcription ibid. 
An excluſive right not neceſlary to a ſe- 
veral fiſhery 68 
Perſon poſſeſſed of a fiſhery cannot juſtify 


the cutting the nets, Cc. of an en- 
croacher, he ſhould take them damage 
feaſant 106 | 


Frauds, Statute 5 


How far goods are bound by the delivery 
of the writ to the ſheriff under the ſta- 
FI 


tute of frauds 
Vid. Sheriff, Fi. fa. 


G. 


G A M E. | 


How far one may juſtiſy going on the 
land of another in purſuit of game 70 
Gamekeepers may ſeize guns, Sc. under 
ſtat. 22 & 23 Car. 2. 
But they muſt have a warrant from a juſ- 
tice of peace for the purpoſe ibid. 
Treſpaſs lies for taking the gun of a 


gamekeeper though not on his own 

maner | ibid. 

Who may be a gamekeeper 72 
Guardians. 


Holding over after the determination of 
their intereſt are made treſpaſſers by 
| ſtat. 6 Ann. c. 18. 84 | 
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| Habere fociar poſſeſſimmem, how it ſhall ive 
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HAB E R E. 


in ezetment Piege 210 


Health. © 


If any perſon fuſtains an injury in bn 
health or conſtitution from the negle& 
of his furgeon or apothecary, cafe wil 
lie for the inju 369 

Or if his health is impaired from noiſome 
ſmells in his neighbourhood 370 


Heir. 


If a perſon claims an ejectment as heir at 
law, he mult prove a regular pedipree 
181 

The heir apparent may be a witneſs to 
prove a title to land, but a perſon in 
remainder cannot "> 


Heriot. 

An avowry for an heriot ſhould ſtate i 
as the beſt beaſt or ſuch Vo 
Difference in taking for an heriot ſervice 
or heriot cuſtom ibid. 
Bigbæœay. 


Appropriating land to an highway, th 


property of the foil ſtill remains in th By 
owner 74 Th 
If an highway is impaſſable, a paſſenge 
may juſtify going on the adjouny { 
land Th 
Aliter of a private way | $ N 
Ejectment will lie for land which is puff 
of an highway "8 T Wy 
| lo 
Hire. Wh 
| : | th 
If a thing hired out be loſt without fa 
the hirer is not liable It is 
w 
I. a 
i Liab 
INDICTMENT. n 
| : Ma 
For what indictments, if groundlc6s ” 
action for malicious proſecution If a 
lie ; le 
| The indictment need not be found ot c 
ſecuted to ſupport the action 
How an indictment for a conſpiracy 
fers from an action ö 
If pl 


iſſue 
118 


1 his 
eglect 
e will 
369 
iſome 

37⁰ 


heir at 
:dipree 
181 
neſs to 
erſon in 
214 


ſtate it 
* 4 4 
> ſervice 
ibid. 


N 


An inditment muſt be decided before an 
ation will lie for preferring it Page 280 
Where the indictment was Tor tlony, a 
copy of it muſt be granted in order to 
ſupport an action for malicious proſe- 
cution 283 
Aliter if for a miſdemeanor ibid. 
What evidence of acquittal on an indict» 
ment is neceſſary in an action for mali- 
cious proſecution | 284 
If the indictment has been found by the 
grand jury, it is a ſufficient jutification 
to defendant 285 


I 


Infant. 


Under what circumſtances an infant may 
maintain an ejectment 142 


The will of an infant is void unleſs pub- 


liſhed after full age 
The day of birth ſhall be excluſive 
By cuſtom an infant may make a will 
| ibid. 
Inn leeper : 
Cannot us ſuch be a bankrupt 
Has a Len upon goods or cattle left at his 
inn 345 
But only while they remain in his poſ- 
ſeſſion | ibid. 
Cannot ſell them except by the cuſtom of 
Lindos or Exeter 345 
Innkeepers liable for the goods of gueſts 
in their inns 407 
But it muſt be a common inn ibid. 
The perſon whoſe goods are loſt muſt be 
a traveller or gueſt, and received as 
ſuch 408 
The loſs muſt be occaſioned by the act or 
neglect of the innkeeper or his ſervants 


FRET ibid. 
The innkeeper is only liable for goods 
loſt while within his houſe 409 


Where the innkeeper has no profit from 
the gueſt or his goods he is not liahle 
Eg | ibid. 

It is no excuſe for the innkeeper that 
when the goods were loſt he was ſick 
and of non-ſane memory 410 
Liable for goods or choſes in action, but 


not perſonal injuries to the gueſt ibid. 


er may maintain an action for his 
goods loſt by a ſervant at an inn ibid. 
If an innkeeper refuſes to admit a travel- 


ler, he is liable to an action on the 
caſe | 411 


Inquiry. 


If plaintiff in replevin is non-ſvited, de- 


wo 
196 


302 |- 


"' 


of an avow:y ſhall have a writ of in- 
quiry to aſcertain the rent, damages, 
'©Of 


ak 2 Page 50 
What in ſuch caſe may be recovered un- 
der a writ er inquiry 81 


If plaintiff is nonſuited after avowry, de- 
endant cannot have a writ of inquiry 


How a writ of inquiry in replevin ſhall 
be executed | 53 


Inſurance. 


Action on the caſe lies for not procuring 
an inſurance 419 
In what caſes the merchant fhall not be 
| liable | 420 
3. | | 
JOINT-TENANTS. 
Joint-tenants cannot deviſe by will dur- 


ing the continuance of their eſtate 198 
I Vid. Tenant, | 5 


Judgment. 


Goods ſeized under a judgment or exe- 

cution cannot be replevied 45 
Vid. Replevin. 

If a judgment has been vacated and re- 
ſtitution of goods awarded, treſpaſs lies 
againſt the plaintiff in the action 2 3 

Aiter if the judgment has been reverſed 
for error ibid. 

The caſtal ejector cannot confeſs a judg- 
ment | 216 

-.- Vid. Errer. 
Judgment in trover muſt always be for 
damages 363 


Juice of Peace 


May iſſue a warrant of diſtreſs and ſell 
within four days, by ſtat. 27 Geo. 2. c. 


20. 8 
Shall have double coſts in actions of tral 
paſs brought againſt him 164 
Treſpaſs on the caſe will not lie againſt a 
juſtice of peace for committing à 
perſon to priſon, it ſhould be treſpaſs 
vi et armis 277 
If a juſtice of peace refuſes or obſtrudls 
bail he is liable to an action on the 
caſe | | 394 
So where a perſon is robbed and he re- 
fuſes to take his depoſitions ia order to 
charge the hundred, he is in like man- 
ner liable 395 


endant making a ſuggeſtion in nature 


© Tuftifeation, 


| 
Cb 
Juſtification. How far the cuſtom of the country ſhall 


| control that conſtruction Page 174 
What plea in juſtification is good in re- In ſuch leaſe fix months notice to quit 
plevin | Page 12| mult be given 175 
How a juſtification differs from an avow-| And muſt end with the year ibid. 
ry 13 | What form of notice is good ibid. 
The ſheriff may juſtify the taking of | What ſhall be a waiver of notice 156 
goods in treſpaſs by ſhewing his writ | Where a leaſe is void nothing implied 
103] ſhall give it confirmation 177 
How the officer muſt juſtify ibid. Where a leaſe is voidable, what acts ſhall 
Plaintiff or a ſtranger in treſpaſs againſt | confirm or avoid it 179, 180 
them muſt ſhew a judgment ibid. | Difference in the caſes of leaſes for life 
Juſtification under courts of inferior ju-] or years 181 / 
riſdiction muſt ſhew the extent of the | Leſſee for years may maintain trover for 
Juriſdiction, how far in the caſe of an] the timber of an houſe blown down, 
officer or a 3 104] though it belongs to him who has the 
Juſtification by a bailiff of an inferior] reverſion 335 
court for an amercement, what it muſt | What things or fixtures may be removed 
ſhew ibid. by leſſee after the determination of his 
He who comes in aid of an officer may| term — 
juſtiſy 105 Caſe lies againſt leſſee for obſtruQing 
What are good juſtifications in treſpais| him in reverſion from coming on the 
106] lands to ſee waſte = 4&1 
If a juſtification is local it ſhould traverſe | | 
the place laid by the other party 107 Letters. 
' $0 where the juſtification varies the man- | 
ner of the traverſe, it ſhould conclude The poſtmaſter is obliged to deliver let- 
with a traverſe 108] ters within the limits of the poſt town C: 
Defendant may plead two matters in 403 
juſtification 111 Poſtmaſters-general are not carriers with- 
| in the cuſtom ſo as ro he ſubject to 
K. | loſles of bills, &c. out of letters 404 


IN . TLevari facias. 


Repleven will not lie againſt the king, * PM. 5. Fes Ac 
nor for things taken by his authority | | 1 
| 46 Libel. 
The king's execution ſhall have place of a | : AC 
ſubject's, if his ſuit was commenced] lt is eſſential to a libel that it be publiſh- \ 
any time preceding the judgment 75. ed | 248 
The king is not bound by any of the | But writing a libel is ſufficient 249 No 
ſtatutes of bankrupt 330 | Selling a libel in a ſhop is a ſufficient y 
| publication | -  thid, n 
L. How a libe] may be puhliſhed 250 
| What is a libel fine feriprir, and how it An 

I.E A 8 E. muſt be proved | ibid. 
mY Vid. Declaratien, Plea, Evidence, Slander, ti 

Leſſee for life or years may have treſpaſs Verdi, Judgment and Coffs. Ane 
for cutting trees growing on the land ac 

| 62 Liberty. in 

In what caſe leſſee ſor years is liable in | 
treſpaſs for cutting trees 86 | How the ſheriff is to proceed to make . 

Treſpaſs will not lie if the trees were] replevin in a liberty | 
ſpoiled by leſſee's cattle ibid. [If a bailiff of a liberty brings a priſoner 

Where the plaintiff's title in ejectment is] out of his liberty, it is an eſcape 379 
under an old leaſe and many aſſign-] For an eſcape from a bailiff of a liberty 
ments, he need not prove all the aſſign-] the ſheriff is not anſwerable 38 
ments after poſſeſſion has been long 
acquieſced in 173 Lien. 

All leaſes at will are now conſtrued as | 1 
from year to ycar 174 A faRor has a lien on goods conßgnen , 


2 N 


him ſor the balance of a general ac- 
count, or for money advanced Fage 341 
Manufacturers have only a lien for the 
work done to the goods themſelves 

| 342 

But the uſage of trade may give a ge- 


neral lien ü 343 
A pawn gives of itſelf a lien ibid, 
But not beyond the pawnor's intereſt 

1 344 
There is no lien on a ſhip for repairs| 

done in England ©.” "208 
An innkeeper has a lien on the horſes. 

or goods brought to his inn ibid, 


But he cannot ſell. Vid. Inkeeper. 
Carriers have a lien on goods for their 

hire 5 345 
An attorney has a lien on the papers o 

his client 3 3.46 
But a clerk in court has not ibid. 
Liens are only admitted ſor the benefit 


of trade | ibid. 
Wherever there is an agreement to pay 


there is no lien . 
: Lights. ; 


Caſe lies for obſtructing them 
Vid. Nuiſance. 


TLimita tion. 


Acdions of replevin muſt be brought 
within fix years, ſtat. 21 Fac. 1. c. 16 

Se x 

Actions againſt officers of the revenue 
muſt be brought within three months 


82 
Actions of treſpaſs muſt be brought 
within ſix years, ſtat. 21 Fac. 1. c. 16 
| 111 
No entry can be made but within twenty 
years, ſtat. 21 Jac, and ſo no ejectment 
maintained | OS |” 
| Vid. Tjectment. | 
An actual entry is neceſſary to prevent 
the running of the ſtatute of limita- 
tions | — 102 
And where an entry has heen made an 
action muſt be commenced with with- 
in one year, ſtat. 4 Ann. c. 16 164 
Action ſor ſlander muſt be commenced 
within two years, ſtat. 21 Jac. 1. c. 16 
: 264 
Extends not to ſcandalum magnatum ibid. 
Nor where the ſpecial damage is the giſt 
of the action, nor when the action is 
tor ſlander of title : ibid. 
Actions of trover muſt he brought with- 
in ſix years --:-,"_60 
rom what time the ſtatute begins to run 


| Will not lie for a groundleſs civil action 


In this plea the day of ſuing out the writ 
ſhould be ſhewn Page 361 
. Lan. : 

If goods or living things be lent, they 
muſt be uſed to the purpoſe for which 


they were lent, or if loſt, the perſon 
ſhall be liable — 407 


Lunatic 


Is liable in treſpaſs for injuries to the 


lands or property of another. 84 
Committee of a lunatic cannot make 
leaſes, nor maintain ejectment 143 


What defect of underſtanding ſhall in- 


capaciate a man from making a will 
197 


M. 
MALICIOUS PROSECUTION 


| 270 
Unleſs for ſuing out a writ without any 
cauſe of action, or for the purpoſe of 
holding one to exceſſive bail 271 
Or if a ſtranger ſues out a writ without 
the privity of the real creditor ibid. 
Malicious proſecution lies for ſuing a 
perſon in a court not poſſeſſing juriſdic- 


tion knowingly 272 
But the court muſt want original juriſ- 
diction Rs © 


So it will lie if the action is brought in 
the proper court without any ground, 
and that known to plaintiff himſelf 
27 
So for ſuing in the ſpiritual court with. 
out giving the party notice ibid. 
Any groundleſs proceeding ſhall be a 
foundation of this action ibid. 


this aQion will lie 274 
For malicioufly preferring an informa- 
tion or indictment this ation wal lie 
ibid. 

For what indictment it will lie ibid. 
Though the indictment is bad or found 
ignoramus, this action will lie 2786 
So expence alone will ſupport it ibid. 
Malice and want of a probable cauſe 
muſt concur to ſupport this action 


2 
But one may be inferred from the other 
ibid. 
What is a probable cauſe is matter for 
the court to decide on, not for the jury 
| | n 
Vid. Cinſpiracy, Detluratim, Plea, -- 
i k ly 


| 361 


Cs 


L 


But the firſt ſuit muſt be decided before 


In maliciou proſecution for an indi&- 


b Vid. Fair. 


36 
So it will lie againſt the ſervant * 
f : 1 1 1 


ment for felony the court muſt grant 
a copy of the indictment, which muſt 


be given in evidence Fage 28 
But where the indictment was for à miſ- 
demeanor it is not neceſſary ibid 
Vid. Evidence and Damages. 
Mar. 
Ejectment will lie for a manor 128 
How to be brought ibid. 


Lord of a manor may have trover for an 
eſtray, or for wreck before the year 


and day expired 335 
Vid. Cuſlems. 4 ; 
Manufacturer: 
Have no lien for work done except on 
the goods themſelves | 342] 
But the uſage of trade may give a ge- 
neral lien | 343 
Market. | 
Where ſtallage and pickage are due in 
markets and fairs 69 


Treſpaſs lies for erecting a ſtall in 
a market without leave of the owner 
of the ſoil | 70 

Every ſhop in Lenden is a market overt 
for the ſale of goods which are the 
trade of that ſhop -:. 369 


Marriage. 


What marriages only are good under the 
marriage act; ſtat. 26 Geo. 2. e. 33 
| 204 
This a& does not extend to marriages 
in Scotland 205 
Nor the clauſe reſpecting perſons under 
age bid. 
How far cohabitation is evidence ib. 20) 
Sentence of divorce in a jactitation ſuit 


concluſive evidence 2.06 
How far the clauſe reſpecting witneſſes 

ſhall affect the marriage — 07 
Vid. Baſtard. Bo | 


Maſter ond Servant. 


Trover lies againſt the maſter for goods 
delivered to a ſervant in the way of 
his trade : 


The maſter is liable to an action on the 
caſe for an injury done by his ſervant 


lf lies for inveigling away the ferrant 
of another Fuge 43 
But the perſon muſt have notice that he 
was his ſervant ibid. 
Though the ſervant left his place the ac. 
tion equally lies ibid. 
A journeyman is a ſervant fo as to ſub- 
| — the party to an action ibid. 
Where a ſervant is bound to ſerve under 
a penalty, if the penalty is recovere( 
no other action lies 


maſter loſes the benefit of his labour 
an action will lie | ibid. 

In actions againſt the maſter for injuries 

done by the ſervant, he is an inadmiſ 

ſible witneſs without a relcaſe 452 

Alter where the action is by the matter 

for an. injury done to the ſervant 453 

Mill. 

If a perſon is entitled by preſcription to 
have all the corn of à munor ground 
at his mill, caſe lies for carrying it 
elſewhere 431 

But ſetting up a new mill or ſchool near 
another is not actionable though it 
draws away the buſinels of the old 

5 41 

| Mortgage. 

Though the mortgagor has been in poſ- 
ſeſſion for twenty years, yet may the 
mortgagee maintain ejectment 136 

In what caſes of ejectment by the mort- 

gagee notice is neceſſary and what not 


neceflary _ 100 
Aſſignee of mortgagee may maintain 
ejectment 141 


In ejeAment by mortgagee the court 
will ſtzy proceedings on payment of 
principal intereſts and coſts . ibid. 

Mortgagee who had never been in pol- 
ſeſſion cannot be admitted as a defen- 

dant in ejectment 166 

An old mortgage deed whereon intereſt 
has not been paid for twenty years, 
ſhall not non-ſvit the plaintiff in <je&- 
ment who claims under the mortgage! 

| 75 
Vid. Ejedment. 


[If a trader mortgages his effects, and if 


the mortgagee ſuffers the mortgagor 0 
remain in poſſeſſion the mortgage ſhall 
be void as againſt creditor * 3% 
h Fd. Bankrupt. 


Morimain. 


Deviſes of land in mortmain are yer 


ibid. 


May 


, o * 438 
For any uc to a ſervant by which the 


Cuſe lies for darkening and okſtructing 


* W w'w x 


May be good as appointments to charita- 
ble uſes | Page 198 
What reſtrictions are now put on ſuch 
deviſes by tat. 9 Ges. 2. c. 36 199 

| N. | 

NOMINE POENA.. 

A diſtreſs for a mne pang cannot be 
made without # demand . 19 
If the defendant avows for a nomine Ho 
though the plaintiff be barred defen- 


dant ſhall not have coſts and damages 


Nonſuit. 
Vid. Replevin ond Ausruf 


In replevin there can be no judgment 
25 in the caſe of a nonſuit 54 


Notices 


Notice to quit neceſſary in leaſes at will 


Vid. Leaſe. 
Nuiſance. "42 I 


the lights of an ancient meſſuage 421 
But the houſe muſt be an ancient = 
ibid. 

No contrary preſeription to ſtop the lights 
is admiſſible ; b, 422 
Caſe will not lie for obſtrucking a proſ- 


pet 423 
To obſtruct the lights of houſes adjoin- 
ing the ſtreet is a nuiſance 422 
For the continuance. of a nuiſance cafe | 
will lie "4 423 
In what caſes an action for a nuiſance 
will lie againſt leſſee or aſſignee where 
the nuiſance was before their _—_ 
1D1 

Either leſſee or he in reverſion may 
have an action for a nuiſance to an 
houſe 424 
For overhanging and dropping on an 
houſe an action lies for . nuiſance 

| ibid. 

So for infeCting it with bad ſmells ibid. 
Erecting a ſmelting houſe the vapour of 
which deſtroys the graſs is a nuiſance 
to the land for which caſe lies ibid. 
So it will lie for ſuffering a ditch to be 
foul that it overflows his neighbour's 
lan 3 5 4286 
80 for diverting a water-courſe ibid. 


away his tithes. Vid. Tithe. Page 
Where a nuiſance has been continued, 
the continuance muſt be ſpecially de- 
een 445 


0. 
OFFICE. 


If a perſon entitled to an office with. fees 
is diſturbed in it, he may have caſe 
for the diſturbance 433 

What he muſt ſhew ibid. 

if a perſon is candidate for an office, 
and the returning officer refuſes him a 
poll he may have caſe for the injury 

8 


have been elected | 439 
In actions for diſturbance of an office, 
it is ſufficient to ſnew the value commu- 
nibus anni 454 


Offer, | 
Officers executing the proceſs of courts 


which have no juriſdiction are treſ- 
aſſers 


| | z 
| Alter where the court has ;uriſdiQion, 


but it does not extend to the perſon or 


If goods are taken under an i lar 
judgment treſpaſs will not lie againſt 
the officer though it will agai 
plaintiff in the action | ibid. 

If a ſheriff's officer take the goods of a 
ſtranger in executing a fiers faciat, 
treſpaſs will lie againſt the ſheriff 74 

Vid. Sheriff, Exciſe, Court. 

Treſpaſs will not lie againſt a mere mi- 
niſterial officer, for what is done- in 
purſuance of his duty 94 

In treſpaſs 2 a ſheriff or other of- 
ficer-for taking goods they need only 
ſhew their writ without ſhewing a 
judgment 103 

So they muſt ſh&w the proceſs returned if 
it is returnable» ibid. 

How officers are to juſtify under meſne 
or final proceſs of inferior courts 104 

A private perſon may juſtify as 2 
in aid of an officer ibid. 

Officers in. the ſeveral courts have not a 
right to turn out their clerks at plea- 
ſure without any fault 


PARAPHERNALIA. 
9 


If the huſband deviſes away the wife's 
: 3 paraphernalla 


Caſe lies againſt a parſon for not taking 
426 


8 43 
And he need not aver that he would 


place 7 


434. 


paraphernalia from her, the executors 


- may maintain trover for them againſt | 


her Page 336 
But if he dies inteſtate or does not diſ- 
| 5 of them by will, the wife ſhall 

ave them ibid. 


Parent and Child. 


Father may have an action for getting his 
daughter with child — 470 
She muſt be at the time reſident in her 
father's houſe ibid. 
But ſhe need not be under the age of 
twenty-one years ' ibid. 
Father cannot have an action for the 
battery of his ſon by which he has loſt 
an opportunity of marrying him 437 


Parliament. 
Vid. Election. 
Parſon. 
Vid. Tithes. 
Partner. 
A commiſſion of bankrupt may iſſue 
againſt one partner for a debt due by 
the partnerſhip 324 


In the caſe of partners one may make 
any diſpoſition of the e ef- 


fects, not ſubject to be controlled by 
the bankruptcy of the other 349 

| Patent. 
Caſe lies for infringing a patent 440 


What the patentee muſt ſhew as to the 
ſpecification, in order to ſupport his 
patent on the action brought 441 

If the invention is new in Expland, 
though known before abroad, yet may 
the patent be good ibid. 


Pawwn and Pawonbrokers. 


' Pawnbroker may be à bankrupt 300 
Pawning is no ſale in market overt 18 
It gives a lien on the things pawned, but 
not greater than the intereſt of the 
perſon pawning 23344 
Pawnee is not liable for goods loſt with- 
out any fault in him 405 
Aliter if he refuſes to deliver the things 
when the money has been ' tendered 
ibid. 
In what caſes the pawnee may uſe the 
pawn and in what not 406 

| 4 | 


** 


Pedigree. 
Vid. Heir. 


Few. 


| The right to fit in a pew of a church 


_ ariſes either from preſcription or from 
a faculty from the ordinary Page 432 
Caſe lies for diſturbing a perſon fo en- 
titled in the enjoyment of the pew 

x 101d. 

How plaintiff muſt in ſuch caſe _ 
out his title againſt a diſturber ibid. 
Difference where the action is againſt 
the ordinary and where againſt a 


wrong doer 433 
Uninterrupted poſſeſſion for ſixty years 
does not give a title | ibid, 


Plea. 


iſt, In replevin. 


| Under the plea of vn cepit in replevin 


the property cannot be conteſted 11 
Plea of non cepir confines the taking to 


the place in the declaration 12 
In pleading preſcription the whole of it 
muſt be ſet out 28 


2d. Inſtreſpaſr. 
How the defendant is to plead where the 


treſpaſs is tranſitory and where local 


101 

Where a perſon has been indicted for a 
treſpaſs and confeſſed it, he cannot 
after plead not guilty, to an action 
for the fame offence 102 
If defendant has a good juſtification in 
treſpaſs he muſt plead it and cannot 
give it in evidence on the general iſſue 
4 10 


What defendaut may give evidence on 


In actions againſt the ſheriff or other 
officer who plead a juſtification he 
muſt ſhew the writ ibid. 

But in an action againſt the plaintiff, in 
that action he muſt ſhew a judgment 
as well as the writ ibid, 

Vid. Juſtification, Accord, Releaſe, Diſclaimer, 
Limitation. 

In treſpaſs againſt ſeveral, if damages 
are recovered againſt one, it ma be 
pleaded in bar to an action againſt the 
other for the ſame treſpaſs 10 

zd. In ejectment. | 

How ancient demeſne is to be * 

167 

Entry into part of the lands aſter iſſue 

joined is a good plea in _ 
1 
Accord 


not guilty pleaded 103 


TN 


Accord and ſatisfaction is 2 good plea 
| Page 169 
ath. In ſlander. 


What are good pleas in juſtification for 


flanderous words 260 
It is no juſtification that defendant heard 
them from another 262 
The truth of the words is a good plea, 
but muſt always be pleaded ibid. 
A recovery in 4 in a former ac- 
tion for the ſame words is a good plea 


| 263 

Accord and ſatisfaction is a good _ 
1DId. 

So is the ſtatute of limitations ibid. 


th. In malicious proſecution. 
The plea ſhoula ſhew a probable _ 
| 282 
Should ſhew the ſpecial matter and need 
not traverſe the falſe & malitioſe ibid. 
6th. In trover. = 
No plea in trover but a releaſe and gene- 
ral iſſue 357 


A recovery in a former action of trover |. 


or treſpaſs is a goed plea ibid. 
Several pleas in juſtification 358 
7th. In caſe. | | 
Under not guilty pleaded defendant may 
give 2 juſtification in evidence 447 
In actions for eſcape the marſhal or war- 
den muſt plead ſpecially a recaption on 
freſh ſuit by ſtat. 8 AGG NV. 3 448 
And the ſpecial plea muſt be accompanied 
with an affidavit that the eſcape was 
without his knowledge, contrivance or 
conſent. | ibid. 


Pledget. 
Lid. Replevin, and Sheriff, and Pawn. 
Pow. 


It defendant avows for poor rates and 
plaintiff is non-ſuited, and the defen- 
dant may have a writ of enquiry to 
aſcertain the damages 3 

For any irregularity in the warrant, &c. 
or diſpoſition of the diſtreſſes for poor 
rates the oſſicer ſhall not be deemed a 
treſpaſſer ſt. 17 C. 2. c. 98 59 


Averia carucæ are diſtrainable for poors 


rates | 60 


Parts and Quays, 


Vid. Tell and Preſcription. 
Poon. 


Poſeſſion alone gives a good title to 
maintain an action of treſpaſs 89 | 


For 20 years good in ejectment Tage 135 
P Maſler 


Muſt deliver letters within the limits of 
the poſt town e 403 
Poſt-maſter-general not liable for bills or 
notes loſt out of letters put into the 
poſt- office | | 404 


Preſcription. 


Good and lawful preſcription muſt be 
ſhewn by a commoner to juſtify a 
diſtreſs for damage feaſant for the 
common 27 

Inhabitants as ſuch cannot preteen 

ibid. 

Commoner muſt ſet out the whole of the 

| preſcription ibid. 

The whole preſcription as ſet out muſt be 

roved 266174 OMA 28 
at ſhall be deemed the whole of the 
preſcription | 29 

A copyholder muſt preſcribe againſt a 
ſtranger through the lord, but againſt 
the lord himſelf by way of uſage 30 

Toll thorough cannot be claimed by pre- 
ſcription alone 34 

Aliter of toll traverſe ibid. 

Great ſtrictneſs is required in ſhewing a 
right to toll by preſcription ' 38 

Tolls in fairs and markets may be claim- 
ed by preſcription 36 

Such e $a is taken ſtrictly 87 

How far toll in ports and quays can be 
claimed by preſcription 38 

Preſcription for toll ſhould be a ſum cer- 


tain 41 
Right of free ſiſhery may be claimed by 

preſcription 67 
In preſcribing for an eaſement how to 


plead 449 
12 Priſon. : 
The keeper of any priſon ſhall if re- 


quired give d true note in writing, 
acknowledging. z perſon in his cuſtody 


to be ſo, if requized, under penalty 
of sol. ſtat. 8 C9 . 3 c. 7 380 


Prixe. 


Treſpaſs will not lie againſt maſter of 


a king's ſhip or privateer for taking a 
veſſe] as prize which turns out not to 
be liable te capture 87 


4 
| 
F 
| 


For ejectment for nonpayment of rent 
Acceptance of rent is not of itfelf a 


Where an execution goes againſt a per- 


muſt find plegis de retorno habende 


Sheriff or his W how liable for takin 
dg 


Vid. Ejectment. 


waiver of the notice to quit 176 
Except under ſtat. 4 Geo. 2. c. 28 2177 


fon the landlord ſhall be ſatisfied a 
year's rent before the remoyal of the 
goods off the premiſes by fat. 9 Ann. 

, ͤ - 388 


Vid. Executien, Feri Faciar, and Sterif. 
Aen. 
Proceeedings in replevin are either by 
writ or plaint + _ 
How to proceed by plaint ibid. 
Before the replevin granted the honey | 
ade 
2 


ſequendo £ 
Ne dier may be taken YN 
Cannot be money or cattle 4| 


_ inſufficient p 


es | ibid. 


* 


6-1 


EE; OI 
Pieper. The ſheriff ſhould take a bond in two 
5 ſureties on making replevin, ſtat. 1 
He who has a ſpecial property in goods] Geo. 2. c. 19 Page 
may maintain trover Page 85 | How to make replevin within W. 
A man may take his own goods wherever "hi 
he finds them 105 Row * proceed by plaint after replevin 
made | 
R. How the proceedings may be removed by 
bone or recordati | -*: ibid; 
KECTOR.Y. What muſt be done before the ſuing out 
of ſuch writs | 7 
In an ejectment for a rectory what muſt | How the declaration ſhould be $ 
- be proved a 17%] Vid. Declaration, Abatement, Plea, Lini. 
Prodf of payment for tithes is not ſufhi- | zatton, Fuft:fication and Ao tur y. 
end | ibid. If defendant claims a property in the 
Inſtitution is not ſufficient proof off goods how the ſheriff muſt proceed 
preſentation 173 PLES : 3 11 
| Replevin will not lie for things taken 
Releoſe. beyond ſea 42 
| a Nor for charters: nor for things con- 
Releaſe is 2 good plea in treſpaſs and] demned: nor againſt the king : nor 
how it muſt be pleaded 109] Where there is no property 45 
In joint tteſpaſſes a releaſe to one is a Several perſons cannot join in avowry 
releaſe to all ibid. 48 
A teleaſe ſhall make an intereſted perſon] If defendant in replevin has judgment, 
a good witneſs 214| he can only Jagk return of the 
things, or cattle avowed for 49 
Rent. | For damages and coſts in replevin 
| Vid. Cofts. | 
At common law he who had the fealty | In what caſe there ſhall be a return irre- 
could diſtrain for rent 16| ple viſable =; 5-72 
Difference of rents ſervice, rents charge] _ 
and rents ſec 17 Rephicetion. 
All rents may now be diſtrained for by 
ſtat. 4 Ges. 2. c. 26 ibid. | The replication in treſpaſs muſt traverſ: 
A diftreſs ſhould be made for the entire] one matter in particular 98 
rent which was due 18 | But the iſſue need not conſiſt of a ſingle 


point | ibid. 
Where the plaintiff declares on his pol- 
ſeſſion, it is ſufficient to traverſe the 
"defendant's title in his replication 
without ſetting out any title in himſelf 
99 

Plaintiff in his replication may ſtate 3 
day different from that laid in the 
declaration | [89 
How plaintiff may reply to the plea thit 
the place is defendar:'s frechold ibid. 
In what caſe is plaintiff put to his new 
aſſignment | 101 


Reſcue. 
In caſe of an arreſt on ſs free a rel. 


cue ſhall excuſe the ſheriff in the caſe 
of an eſcape 3583 


But if the party is once within the wall 


of the priſon, nothing put a reſcue I 
the king's enemies, or fire, a” 
h ibid. 


cuſe him 
10 Wherever 


„„ 28” MOORE 0» 


What returns are void 


„ 


Wherever the ſheriff has time to prepare 


the pe comitatus, he ſhall not be ex- 


cuſed in cafe of reſcue Page 384 
In an action for a reſcue what the paity 
muſt prove : 
What may be given in evidence to 
increaſe or mitigate the damages 
4527 454 
Party reſcued may be a witneſs 454 
For reſcous of a diſtreſs, treble damages 


and coſts are given by ſtat. 2 V. & M. 
J. 1. c. 8 456 


Retainer. 
No perſon can retain the goods of ano- 
ther for any demand where there has 
been a ſpecial agreement 347 


Return. 


Vid. Election. 


The ſheriff is liable to an action for a 


falſe return 390 
Caſe will lie for making no return 391 


An executor may have caſe for a 3 | 
ibid. | 


turn in Vita Teflatoris 
Muſt appoint deputies to make replevin 
under ſtat. 4 & 5 Ph. & A. 391 
ibid. 
The ſheriff cannot be called on to make 
a return of a writ, after being ſix 
months out of office 3 


3924 
How the ſix months are to be reckoned 


| ibid. 

The ſheriff muſt be required to make his 
return by rule of court | ibid, 
Where an action for a falſe return is to 
be brought 449 


In an action for a falſe return the bailiff 


is an admiſſible witneſs 455 


8. 
K 


If a factor is impowered to ſell, but the 
goods are not delivered, the owner 
may ſell them | 288 

If a ſheriff takes goods in execution, he 
may ſel] them without a Vesditioni Ex- 
bonat after he goes out of office ibid. 

If ſtolen goods are ſold they ſhall be re- 
ſtored to the owner on his procuring 
evidence againſt the felon 289 

After conviction the owner may have 
trover for them ibid. 

But trover will not lie againſt the per- 
ſon who bought the ſtolen goods but 
ſold them to another before conviction 


ibid. 


Statute only relates to goods in tl ds 


X. 
Fraudulent and pretended Lale to defraud 


creditors are void under ſtat. 1g &liz. 


t. . | Fyge 290 
All ſuch are vaid unleſs poſleſſion follows 
the deed | 291 
Except where the deed of ſale is only 
conditional | A92 
Sales or aſſignments of ſhips at ſea are 
ood without poſſeſſion delivered 293 
What ſhall be a good ſale in mazket overt 


33$ 
For what deceit in fales of things of cer- 
tain value caſe will lie 412 
Lies on a warranty of the value or quali 


ty of the things ſold 413 
The maſter is liable on the warranty of 

his ſervant | | 414 
How a warranty muſt be made 418 


Caſe will lie for ſelling a thing not the 
ſeller's own 


417 
If the ſcller is out of poſſeſſion the action 


will not lie 418 
85 Sea. | | 
Goods taken beyond fra cannot be re- 

plevied _ 8 45 

Services and Suits, Vid. Heriot, and Cuftam.. 
Servant. | 1 
Vid. Maſlr. 
Sheriff 


How he is to proceed in replevin under 
the ſtat. of Marlbridge 2 
Is liable for inſufficient pledges in reple- 
vin | | 4 
Treſpaſs lies againſt a ſheriff for his offi- 
cers taking the goods of a ſtranger in 
executing a fi. fa. 74 
Under the ſtatute of frauds, goods are 
bound from the delivery of the writ 
to the ſheriff | ibi 


of purchaſers, not of executors * ibid. 
Goods are not bound in the caſe of a 


bankruptcy 5 
The ſheriff ſhall not. be made a e 
by relation ibid. 


The ſtatute does not extent to the ng 
ibid. 


But until the execution executed the 
owner may diſpoſe of his goods in 
market overt | ibid. 

The ſheriff cannot break doors to execute 
a writ | 6 

In an action againſt a ſheriff or his offt. 
cers for taking goods of a ſtranger the 

| * | copy 


CCC 


copy of the judgment muſt be given in 
evidence Page 77 
Aliter where the action is by the defend- 
ant in the original action ibid. 
The ſheriff may have treſpaſs for goods 
which he had ſeized under a fi. fa. and 
which had been taken away 89 
The ſheriff may juſtify in treſpaſs by only 
ſhewing his writ without ſhewing a 
judgment 10 
Sheriff may ſell goods ſeized without a 
wenditions expenas after he goes out of 


office 288 
The ſheriff may maintain trover fur goods 
ſcized by him under a f. fa. 335 


The ſheriff under an execution cannot de- 
liver the ſpecific goods to the plaintiff 
but muſt ſell them 360 

Where the ſheriff is acting in his judicial 
capacity no action lies againſt him 372 

Where an action is brought againſt both 

ſheriffs and one dies, the action ſurvives 
againſt the other ibid. 

Actions for tris may be brought either 
againſt the ſheriff or his officers, but 
for negle& of duty againit the ſheriff 
— 373 
Vid. Eſcape, Reſcue, Return, Execution. 

How far ſheriffs are liable in caſe of 
eſcapes 378. 382 


For an eſcape out of either of the coun-| 


ters the action ſhall be brought againſt 
both the ſheriffs 383 
The ſheriff may have an action againſt 
the perſon eſcaping though he himſelf 
has not been ſued 387 
Is liable to an action on the caſe for re- 
moving goods under an execution 
without paying the landlord a year's 
rent 388 
80 he is in like manner liable for exe- 
cuting the writ firſt which has been 
laſt delivered to him 390 
Sheriff is liable to an action in the caſe 
for a falſe return by 
Vide Return. Herr ad. PL 55 42- 
- 7 i; 


- 5 $5. 
Be Ship. 


Sales or aſſignments of ſhips at ſea are 
good without poſſeſſion delivered 293 
The aſſignment of ſhips at fea is good 
within the ſtat. 21 Fac. 1. in the caſe 
of bankruptcy is not void as againſt 
creditors | 325 
There is no lien againſt a ſhip for re- 
Pairs done to her in England 44 
Neither has the maſter any lien on her 
for money expended or for wages 344 
If one of the owners of a ſhip ſends 
her on her voyage without conſent of 


Ships owners are only liable for t 
of gold, diamonds, &c. to the * 
of the ſhip and cargo, ſtat. ) Gee. 2 
c. 1 7 ; 

Though a ſhip is hired out, Ti Mira 
is {till liable 1 405 


| Shop. | 


3| A ſhop in Londen is only a market overt 


for the ſale of goods ulually fold ir 
ſuch ſhop - | F gy 


Slander. 


Different kinds of ſlander 226 
What words are of themſelves actionable 


22 
The words muſt charge ſome fat 3 


mitted f ibid. 
How far adjective words are actionable 
228 


Words charging a man with any thing 


that may ſubject him to proſecution 
are actionable 229 
Words charging a fact which could not 


happen are not actionable ibid. 
What words operating to exclude a man 
from ſociety are actionable 220 


Words injurious and 8 to a man 
in his trade or profeſſion are action- 


able ibid. 
What words ſpoken in derogation of a 
man in office are actionable 231 


which would not be ſo in the caſe 


of a common perſon 232 
But words of opinion are not actionable 
233 


Difference where words are applied to a 
perſon in an office of profit or of cre- 


dit only ibid. 
How ſcandalum magnatum is puniſhable 
234 


What words injuring a man in his 
preferment or inheritance are action- 


able ibid. 
[What words inducing loſs of trade or 
buſineſs are actionable 235 
How far a collaguium mſt appear ibid. 
How words cauſing a loſs of marriage 
are actionable 236 


How words cauſing a loſs of ſervice 237 
Words actionable may not be ſo if ſpoken 
in friendſhip * ibid. 
Or if ſpoken in confidence | 238 
For words uſed in the courſe of legal 
proceedings no action will lie ibid. 
Aliter if crimes are charged not cogni- 


zable in the court applied 239 
A joint action will not lie oy 


the others he is liable if {kc is loſt 34⁸ 


Vid. Libel. 


Words are actionable when ſo applied 


E * 


All the words of a ſentence muſt be 
taken together Page 251 
The meaning is not liable to be * 
| - ibid. 

The words muſt be a charge of ſlander- 


ous nature ; 252 
The perſon flandered muſt be certain 


. 253 
Vid. Declaration, Plea, Verdict, Ces and 


Evidence. 
Smuggling. 
Vid. Exciſe. 


A perſon who dealt only in ſmuggled 
goods may be a bankrupt 299 


| Society. 


Trover will not lie againſt one member 
of an amicable ſociety by another for 


taking the box contain ing the ſubſcrip- 
tions 348 
Stelen Goods. | 
Vid. Saler. 


Stage Coach. 


The owner not a carrier within the 
cuſtom | | 403 


Statutes quoted in this Volume. 

Stat. of Marlbridge 5 
2 Rich, 2 * | 234 
17 Ed. 2. c. 9 196 
Hal. of Weſt. 2. c. 2 "= W 
7 

4 Edw. 4. c. 6 55 
i Hen. 7. c. 20 133 
21 Hen. 8. c. 11 289 
c. 13 85. 299 
—c._ 49 
27 Hen. 8. c. 10 133 
32 Hen. 8. c. 1 195 
| c. 7 128 

c. 28 | 133 

664 | 29 

33 Hen. S. c. bs 75 
34 C 35 Hen. B. c. 4 397 
40 5 Ph. & Mary 2 
i3Elz.c. 5 2975 
— . 7 | 117133 
— . 11 306, 397-309 
43 Hl. c. 4 198 
— 55 


1 ſoc. 1. c. 15 306, 37309. Oats | 


4 Fac. 1. c. 3 | 
7 Jace 1. c. 5 ibid. 


21 Fac. 1. c. 1 612-111-134 264-267-360 


21 Fac. 1. c. 19 133-311-316, 324 


21 2. 1. c. 2 125 
13 & 14 Car. 2. c. 11 78-295 
16 C 17 Car. 2. c. 8 206 
% Car. . % , | | 50-52 
22 & 23 Car. 2. c. 9 | 118 
| — 2. c. 26 74 
29 Car. 2. c. 3 118-182-199 
— 2. C. 17 | "SY 
486 5 Wm. & M. c. 23 123 
n 439 
8 9m. 3. c. 11 | 54- 
1123, 124. 219. 360 
8G 9 Vu. 3. c. 27 3773794 
6 An. e. 9 376 
6 Ann. c. 18 84 
7 Ann. c. 12 316 
8 Ann. c. 9 79 
— . 17 . 

9 Ain. c. 25 JS: 
io Ann. c. 19 : 79 
3 Geb. 1. c. 15 378 
6 Geo. 1 c. 21 81 
10 Geo. 1. c. 10 79 
ine. i e. 20 8 · 
1 4 es. 2. c. 2 129 
4 Geo. 2. c. 28 17. 147 
5 Geo. 2. c. 30 258, 299. 317, 318. 412 
7 Geo. 2. c. 1 | | 494 
'$4-Geo. 1. 19 5. 20. 58. 158 
17 Gee. 2. 38 $9. 83 
19 Geo. c. 34 | 349 
21 Geo. 2. . 37 393 
24 Geo. 2. c. 24 110 
25 Geo. 2. c. 6 19 
26 Ges." 2 e 204 
4 Ce. 3. 6. 33 317 


Sur geen. 


If a ſurgeon or apothecary undertakes a 
cure and the party ſuffers in his health 
by his negle& caſe will lie for it 369 

What ſhall be deemed to be neglect ibid. 


T. 


TENANT and TENANT in COM» 
MON. 


Tenants pur auter Vie and for life may 


diſtrein under itat. 32 H. 8. c. 37 22 
Tenants in common ſhould not join in an 
avowry _ þ 48 
Tenants pur auter Vie holding over after 
the determination of their eſtates are 
treſpaſſers 5 84 
Tenants 


Page 124 


N N 


Tenants in common ſhould join in action 
of treſpaſs for injuries which concern 
their lands held in common Page 90 

The poſſeſſion of one joint-tenant fhall 

event the ſtatute from running to 
the reſt 137 

One tenant in common muſt make an 
actual ouſter or he cannot have eject- 
ment againſt the other ibid. 

What ſhall be deemed an actual * 

ibid. 

In ejectments by tenants in common an 

entry by one is good for all 138 
Tenants in common cannot join in a 
leaſe to bring ejectment 160 

There muſt be a diſtinct count on the 

demiſe of each ibid. 
But joint tenants may join ibid. 

In ejectment by one tenant in common 
zgainſt another confeſſion of leaſe en- 
try and ouſter is ſufficient 163 

Vid. Leaſe. 

One tenant in common may have treſ- 
paſs againſt the other for the meſne 
profits | 223 

One tenant in common, joint-tenant or 

| ere cannot have trover againſt 

is companion 348 

Except one deſtroys the thing held in 
common ibid. 

Tenant may at the expiration of his leaſe 

carry away things fixed there for the 
benefit of his trade, as blocks, vats, 

Sc. ſo marble chimney pieces, c. 

5 359 

Tenants common ſhould join for a nui- 

ſance done to their land 426 


Tender, | 
How far pleadable in replevin 47 
Terrier. 


An old terrier is good evidence of à 
boundary in ejectment 213 
A terrier of glebe is only good evidence 
when ede by the parſon and church- 
wardens | | 213 


Tithes. 


Ejectment lies for tithes 128 
In ejectment for them the declaration 
ſhould ſtate the nature of them, as 
hay, @c. ; 159 
So it ſhould ſtate the demiſe to have 
been by deed | ibid. 
Caſe lies againſt a parſon or impropriator 
for not taking away his tithes 426 


But the tithes muſt be ſet out ibid, 


X, 
Notice of the ſetting out of the tithes 
| In what caſes it is neceſſary Page 426 
| Sul © | 
8 thorough and toll traverſe 


Toll thorough muſt be claimed es 

good conſideration 35 
And all matters muſt be ſhewn ibid. 
Tolls in fairs and markets, how granted 


6 
May be claimed by preſcription 10 
How far a grant of a fair or market 


ſhall give the right of toll ibid. 
The claim is to be taken ſtrictlß 3) 
How far tenants in ancient demeſne are 
excuſed | — 32 
How tolls for landing at ports or quays 
are to be claimed 38 
Such toll may be claimed by preſcrip- 
uon 39 
Uſer of the port is neceſſarily 40 


The toll claimed muſt be a ſum certain 41 
In a juſtification of a ſeizing for toll, 
what the party ſhould ſhew ibid. 


Trade. 
Liens upon goads is confined to caſes for 


the benefit of trade 146 
Vid. Maſter and Servant. 


Treſpaſs. 
Every entry on the land of ancther isa 
treſpaſs | | 56 
In what caſes it is excuſable 67 


Where the entry is lawful a ſubſequent 
abuſe, ſhall make a man a treſpaſſer ab 


initio ibid. 
8 Vid. Diftreſs. 

Treſpaſs muſt be voluntary and wit 
ſome degree of fault 60 


Miſtake ſhall not excuſe a treſpaſs 6 
Leſſce for life or years may have treſpib 
for cutting trees on the land 61 
Treſpaſs will lie for taking the emble 
ments where the party is not entitle! 
to them | 63 
Vid. Leaſe and Emblements. 
Treſpaſs lies for things damage feaſant 6; 
How far taking the things damage ſer 
ſant ſhall diſcharge the action ib. 
Treſpaſs lies ſor fiſhing in the fiſhery of 
another 66 
Vid. Fiſhery. 
Treſpaſs lies for toll 
| Vid. Tell. RE 
Treſpaſs lies for raiſing ſtands in fain 
or markets : 9 
Vid. Fairs and Markets. 


— >, wy 


E n * 


lo far treſpaſs lies for hunting and 
urſuing game . e 70 
a NE Vid. Game. 5 
Treſpaſs will not lie againſt a mere miniſ- 
Ile terial officer for what is done in pur- 
34 ſuance of his duty = 84 
T2 Treſpaſs will not lie for taking an exceſ- 
35 five diſtreſs : SY -- bg 
id. Treſpaſs will not lie for driving a diſtreſs 
ted out of the county, or impounding it in 
36 different places | ibid. 
bid. In what caſe treſpaſs lies againſt leſſee 
ket for cutting trees 8 
bid, Treſpaſs will not lie for going on the 
37 lands adjoining to the highways if they 
are are impaſſable | ibid. | 
38 Aliter of a private wax ibid. 
uays Treſpaſs will not lie for taking an * 
Tx Nor for taking a ſhip and goods as _ 
9 101d. 
- An intereſt in the ſoil is not neceſſary to 
n 41 maintain treſpaſs 88 
toll, Poſſeſſion is ſufficient 89 
ibid. A ſpecial property is alſo ſufficient ibid. 
Churchwardens may have treſpaſs for 
taking the goods of the church 90 
| In what caſe of treſpaſs baron and feme 
es for ſhould join e 
146 Tenants in common ſhould join ibid. 
Before entry and poſſeſſion treſpaſs can- 
not be maintained 91 
Vid. Declaration, and for treſpaſs on the 
caſe, Vid. Caſe. 
r is In treſpaſs for the meſne profits in eject- 
50 ment, how much plaintiff may recover 
57 | 222 
quent Either the nominal plaintiff or real leſſee 
ler ob in ejectment may have treſpaſs for the 
ibid. meſne profits 223 
When the action is brought againſt the 
with tenant in poſſeſſion, what muſt be prov- 
60 ed ibid. 
5 Money in ſuch caſe cannot be paid into 
reſpals court | 224 
61 
emble Trover. 
ntitled | 


63 WI Trover lies to prove the validity of ſales 


287 
ant 6; Vid. S. tes. 
ge le. rover lies to recover inſtruments con- 
ib. veying a choſe in action 294 
hery Poſleſlion alone gives a good title in tro- 
ver 2 
But the action may be maintained Wo. 


out poſſeſſion _ 333 
wy cannot be maintained without poſ- 
eſſion 
2 5 33 
Will not lie where there has been an 
exchange and poſſeſſion delivered ibid. 


Any perſon who is in poſſeſſion of the 
goods of another is liable to trover, 
except in caſe of a ſale in market overt 
or other fair transfer | Page 338 

What ſhall be deemed ſuch fair transfer 

ibid. 

Where the taking has been tortious it is 
not neceſſary to ſnew in evidence an 

actual converſion to party's own uſe 


| 339 
Where the taking has been tortious an 
actual converſion muſt be proved 340 


6 | Trover lies for the partial uſer or conver- 
| fion of another's goods 


341 
Where the law gives a lien trover will 
not lie 

Vid. Lien. . 
Trover will lie for goods delivered to a 
ſervant | 347 
One tenant in common, joint-tenant or 


the others a 348 
Trover will not lie againſt executors or 
adminiſtrators for a converſion in teſ- 
tator's life-time 

Will lie againſt baron and feme 
Vid. Declaration and Plea. 
In what caſes an actual converſion muſt 
be proved : 


brought into court 362 
The judgment in trover muſt be always 
for damages 363 


a. 


Where an injury has ariſen from a breach 
of truſt caſe lies for it | 442 


Truſtee. 


Truſtees holding over after the determi- 
nation of their intereſts are treſpaſſers 


7 
De. 


In actions of treſpaſs the jury may ſind a 
verdict variant from the declaration 


| — "BUY 
Vid. C:fls and Damages. 
Verdict in ejectment ſhall be according 
to the plaintiff's title 215 
The verdict may be good for part of what 
the plaintiff went for ibid. 
When lands are recovered by verdict in 
ejectment all buildings, Sc. ſhall be 
recovered | Ne T's | = | 


rover will li i 
yo vill le ons ſpecial property 3 3s 
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parcener, cannot have trover againſt 


.346 
ibid, Z 


5 353 
ln what caſes of trover things may de 
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In actions of flander, though all the 
words in one count are not actionable, 
yet if any actionable are proved there 
mall be a verdict accordingly Fage 267 
In what caſes of a general verdict rf any 
of the counts are for words not action- 
able ſhall there be a wenire facias de 
nous granted 267 


Veſtry. 
8 © al < 
Caſe lies by a pariſhioner for excluding 


him from the veſtry room 441 
Veſura Terre. 

He who has we/lura terre may maintain 

an action of treſpaſs 88. 

Vittualler. 74 


vader what circumſtances of ſelling he 


pt 302 
W. 


WARRANT. 


may be a ba 


A juſtice's warrant need not be under 
ſeal 5 
A general warrant by a ſecretary of ſtate 
is void, and treſpaſs lies for entering 
an houſe by virtue of it and ſeizing pa- 


pers, c. 
Search warrants, what muſt be obſerved 
in ſuing them out 84 
The legaler of them is juſtified by ſind- 
ing of the ſtolen goods ibid. 


Warranty. 
Vid. Sales. 
. Waſte. 


Caſe lies againſt leſſee from preventing 
him in reverſion from coming on the 


lands to ſee if | waſte has been done] b 


| 441 

COR os To: # ateremrſe. 1 g 
How an ejeament may be maintained 
fror a watercourſe 128 
If a perſon has a watercourſe by preſcrip- 
tion he cannot increaſe the quantity 


Caſe lies for abſtructing a private way 
1211 1 76 Page 42 
Hoy far uſage ſhall give a right of — 


: | -428 

Where a way is claimed by preſcription 
how it may be deſtroyed 429 

je Wil. 


How 2 will is to be executed under the 
ſtatute of frauds _ 182 
Statute only extends to caſcs of eſtates of 


_ Inheritance | ibid. 
Not to copyhold eſtates ibid. 
Extends to powers of appointing uſes 
and truſts 18 
Will executed in a foreign country mw 
be legally executed ibid. 


| The witneſſes, how they muſt ſee the 


teſtator or each other ſign the will 


| 184 
"Need not all be preſent together when 
the will is executed i85 


5 Where the atteſtations are at different 


what the teſtator __ - 
: 1010, 
The inſtruments atteſted at different 
times muſt appear to be the ſame 
5 186 

Sealing a will without ſigning is not ſuffi- 
cient ibid, 


times 
E 


3] Teſtator muſt ſee the witneſſes ſign 18) 


Subſcribing the will in the fame room is 
not ſufficient 189 

A perſon who derives a benefit under the 
will is not a good witneſs 190 
Deviſes to ſuch perſons are void, and 
they are made good witneſſes by ſtat. 
25 Gee. 2. | | 
If a will deviſes lands for payment of 
debts creditors may be witneſſes tm 
ibid. 
A perſon convicted of larceny is not a 
good witneſs within the ſtatute 192 
The execution of the will may be proved 
one witneſs ibid. 

If the witneſſes deny the execution of the 
will contrary teſtimony is admiſſible 
| a 193 

The teſtimony of a, witneſs ſhould not 
be admitted againſt his own ſign 
gn 9 

The will of an infant is void, but may 
be good if publiſhed after his full age 


. 425 195 
But he may vary the uſes of it, as change | The day of the birth is excluſive 196 
the nature of the mill ibid. | By cuſtom an infant may have 2 power 

In declaring for diſturbance of a water-| of deviſing | ibid. 


.courſe it ſhould ſtate it as an ancient 
one | 


1deots 
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Ideots and lunatics cannot make a will 


: Page 19 
How feme coverts may deviſe ibid. 
Wills obtained by fraud or circumvention 
are void | i 19 
oint-tenants cannot make a will ibid. 
Perites in mortmain are void ibid. 
Deviſes to charitable uſes, how to be 
made under ſtat. 9. Geo. 2. c. 36 199 
How wills can only be cancelled or re- 
voked under the ſtatute of frauds ibid. 
The cancelling muſt be donc animo reve- 
candi 200 
A ſubſequent will not duly executed can- 
not cancel a former valid one ibid. 
If the revoking will is itſelf afterwards 
cancelled the firſt ſhall be revived 201 


Witneſs. 


In treſpaſs againſt many, if one has no- 
thing proved againſt him, he may be 
a witneſs for the reſt Page 115 

The tenant in poſſeſſion is an inadmiſſible 
evidence in ejectment 214 

An executor is a competent witneſs to 
prove the teſtator's ſanity ibid. 

A releaſe fhall make an intereſted perſon 
a witneſs ibid. 

An heir apparent may be a witneſs to 

prove a title, but not him in remain- 
der ibid, 

Neither a bankrupt nor his wife can be 
witneſſes to prove an act of bankruptcy 


356 


Aiter if the firſt will has been cancelled 
| | | 202 
In what caſes mariage and the birth of a 
child ſhall ameunt to a revocation 

| ; | N ibid. 
Levying a fine or conveyance by deed of 
a ſhall be deemed a revocation" 
of a will 203 
Alter if only leaſed or mortgaged 204 
How far the taking of a different eſtate 
is a revocation of a will ibid. 


8 Withernam. 


In what caſes it ſhall iſſue, and how be|Writ of oſſeſſion in ejectment, how it 


proceeded on 85 


Words. 


F 


ee 


A creditor who had ſold his chance of re- 
covering his debt may be a witneſs 


8 56 
In an action for a reſcue the party DPS... 
Fray be a witneſs 455 


Vid. Slander. 
Writ. 
Vid. Sheriff. 


ſhall iſſue 218 
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